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MUTUAL  REALTY  HSC, ,  a 
Corporation, 


V9. 

GUS  GAGIDIS, 


Appellant, 


Apoellee. 


OF  CHICAGO.  siOy 


I.A.  6191 


MR.    PRESIDING    JUSTICE  MoSUKKLY 
DELIVERED   THE   CTOflGH   OF   THB   COURT. 

Judgment  by   confession   for  ,$4243.28  was    entered;    on  petition 
filed  and  motion  by  the   defendant    the    court  vacated    and   set   aside 
the   judgment    and  plaintiff   appeals. 

The   confession  of   judgment  was    entered  upon   a  warrant   of 
attorney  contained  in   certain  promissory  notes  or  real  estate  bends 
secured  by  a   trust   deed;    deiendant'a  motion   to  vacate  was  based 
upon   the  fact   that   the  power  of  attorney  to   confess   judgment  ran 
to   the  Madison  &  hedzie  State.  Basic,   who   is  no  i  the  plaintiff  here. 
Eowhere   in   the  power  to    confess   judgment    does   the  name  of   the 
kutual  Healty  Inc.,    a  corporation,    the   instant  plaintiff,    appear, 

A  power    to    confess   judgment  must  be   strictly  pursued,    end   a 

departure   from  the   authority   conferred  will   render   the   judgment  void. 

Keen  v.    Bump.    286   111.,    11.      And   in  Sharp  v.    barr,    234  111.    App.    214, 

it  was  held   that  where    the  warrant    specifies  a.  particular  person   in 

whose  favor   the  judgment  may  be  taken,   it   cannot  be   taken   in  fevor 

of   any  other  person.      This    case   also  holds   that  where  no    specific 
person   is   designated  as  beneficiary  it  becomes   a  matter  of   construc- 
tion  to    ascertain  who   is  meant.      That    is  not   the   case  here.      Here  the 
beneficiary   is    specifically  named,    and   the    court  properly  vacated   and 
set   aside   the   judgment. 

-"'or   the  reasons   indicated   the   order  of   the  Municipal   court   is. 
affirmed. 

AFPIRk^D. 

Matchett    and  O'Connor,    JJ. ,    concur. 
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(HJSTAV    3UHU*Ufc*, 

Appellee, 
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B**JAmIJS  BOSLBY   St      1., 

Defendants. 


tAHJSfc   S.   WALSH,   not 
but   as   cuccasftor   to 

igo,    a.e  Trustee 
Agreement   dat©4    June   1,   1926,    a«d      } 
known  as  Trust  13C3, 
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Li    is   ar.    appeal    B  rttntsralaimaat   &alah 

from  a  decree  granting  foreclosure  of  a   trust  -jismi8<»in& 

his   cr'UiitTClais  for  vsttt   of   equity.    Tixa   cause  was  ;^ari   on   «y. 
tions   to   the   report  of  a  faster.         £&•*•   its  no   dilute  as    Is    the 
amount    'u*   or   the   defaults   under   tae   trust   deed.      -      ■   Sttar   quastlan 
in    the   case  concerns   the  Atas&d   set  up  by    the  answer  Ms    counter- 
claim,   that  defendants   are   entitled  to   releasee  oi    lt>  acres  of 
land   containing  tt.1  lots,    anl    thmt    tneee  lots  should  not  he  sold 
unf.er  the  decree.  stion   requires  a  construction   of   the 

following   MVSMMSt   ii.    tne   x.ru»t  At      ,  „e  grantor  herein,  ais 

heirs,    administrators,    successor*   and  assigns,   &ay   subdivide   said 
pr^.-isee,   or  any  part    thersef,    **nd   snail  be   snti  c   a  release 

from  time    Is    tim*   ©i    the  lien    %t    this    trust   de«  ;      .  |  vsd- 

ness  hereby   secured    in   not  less   than  ene-aere  unit*,  ttM  pay- 

ment of  fifteen  Hundred  Dollars  (#XSOO)    per  acre,  .11  be  ap- 

plied epos   th«    first  statu riai    net  n  .■    seeursd." 

as  aires  .-••    ir**  not   in   .ii»t>ute.      The   trust 

seed  was   fxfcut»d   &•  ,  ofliey   to    secure 

his  noter  of  |4G,OGG      iven    i.8   p*J 

for   '  to  him  by  Jo  iurcann. 
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Th«  premises  were  not   then    sub-Uv  iied   but    the    trust   deed  ;.. rat.  ted. 
to    the  purchaser  or  hi*  a*si,,fi»    the   right    no    to   dk. .  re  were 

two   tracts  vrhioh  wort  afterward   eubdiwided   into    two    au'bdi  vision  a 
and    the  lets  put  or.   the  market  by    tne  icago#    to 

whleh  £oal«y   Vflasvtf'ti  before  laaturi  .*  firav  note   aubj^c' 

the  »ortgage  liftajh    the  grantee   did  not   aaauaio  or  pan     -         tp  pay. 
Pays-ente  in   Mart  were  uade   fata  Utt  out  o3    the  pvp«««4t 

of  lota  cold,      flie  tiib«  of  payment  was    vie  .  the 

tiiae  the  bill    to   foreclose  *ae  filed  I  .       ■ ,    the  principal 

debt  had  been  reduced   fi  ,  .  te^ber 

16,    Ittt,    the   da*.  9i%ft        £,9  ring   the 

period  of  extension  ,  was  paid;    PJ 

th«  period   oi'   extension    eAd    .nm:  ^.67 

was  pni;*  -  a  total  oi   N»?9&iS«ftf>l   Leas/lag   ■   feelaae*  .  ">3  due 

on    I  .    aipal   with   accrued    interest.  ,a  were  raade 

after  aaturl :  *pal   obligation ;    r*ue  »eea  i*ere  not 

mended  or  &iwen.     *e  r^ua*-  -.«»aee  pa   MM  ay* 

.8  was  sade  until   after   tue   bill   wae 

In  8ept;  ufeer,   i      I  ,       ash,   who  had  fees  w?  trustee 

to  the  union   i'ruet   and  liytwgp  Aba)  ige,  jaade  a  written   de- 

mand   r©r  the   rei *aee  of   uieee   213  lots,      it  ia  the 

amount  paid  SWkld    entitle  I  rosea  as   requested  and 

to    the   extent  Aaaaasetali  ".fit  iff   says  <.;4uaa  ol   the 

failure  of  defer  La   predecessor   It  *e  releasee 

at    the   tine  or   t  9  were  &ude,   or  at  least  before  de- 

faulta   in   nay  went  of   the   iniefetedneoi*   sal   other  covenants,    the 
pylwilege  was  lost,      aut.oritiea  are  cited,   all  ©s  .re  die- 

tiaguiah  v.   Wlieon.   877  ill.   app.  ,   &c,l-ub,     -..ere  the 

cowenunt    to    release  was  bald    to  be  aaibiguoua   *i  tne 

d«s.«ad  vuHer  all    the  c?<*riaed  aa   unconscionable. 

Casiinereisl  £y,x   0r   Iro  fountain  v.   Hlller,   lw6  j«ica.  ,    118, 
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1018,   where  demand  made  under  on<»  par  *traph  ol'   the  covenant   to    re- 
lease, which  provided   lor  releasee  unconditionally,  wan   euetainsd 
while  the  demand  under  another  paragraph,  wnich  promieed  release 
upon  payment  of  $150   a  lot,  was   disallowed  beoMuse  defendant  was 
in  default  and  because  no   demand  whs  r.ade  at   the   time  ol'  payment. 
T.ne  court,    001; strains   the  LtAJpUhgt  of   the    MWHUMt,    r.nid    It  was 
the  intention  of   the  parties   that   the  payments   should  be  made   and 
the  releases  delivered   concurrently.      The   court   *0.ho   s»*id    the 
payments    f.ade  after  default  were   such  a«   defendant  was  required   to 
make  irrespective  of  the  promise  to  deliver  releasee.     Heed.  yA 
Jones.   133  !•«.!   116-30,   and  Harris  Realty  Co.   v.,  Kp.steln.    266 
Mass.,   366,   369,  wnere   the  cov«aiant   to  release  was  held  not    ■©   be  a 
separate   and   independent   covenant   and  defendant  made  defaults  of  a 
nature  «i  ich  made  the  delivery  of  releases  inequitable.      Pierce 
v.. Kneel  and.    16  Wig.,    672,      34  Am.    Dee.    736-27,   where   the   covenant 
w«a  held    to  be  purely  pergonal   in  its  nature   sal   Rgft  assignable   to 
the  party  wh.a  made   the  demand  for   releases.      Directly   to   the   conw 
trary  defendant  cites  V&wter  v.    grafts.   41  KittB, ,   14.     42  «,W. 
433,  holding  a  covenuit  of   this  kind  runs  with  the  land.      She  Vawter 
case  ia   cited  -*ith   approval  by   Lhi  s   court   in   Turner  V„.    Johuh.    297 
111.   App.    317.      Xhe  opinion   in    that   case  by  kr.    Justic?   ft  'fltnntlf 
reviewed  tne  authorities  and  said: 

"In  v&wter  v..  Crafts,   above  cited,    the  iiupresie  Court  of 
Minnesota  held    Stat  wi.ere  a  mortgage  was  t,iven  on   a   tract  af  land 
to    secure   the  payment  of  aionvya  at   certain   dates,   as  provided   in 
an  agreement   that   the  MVtgAgg*  would  plat    the   iarir.   use*    I  haft    the 
mortgagee   roull   release   any  of   the  lots  when   thus  platted  upon 
payment  of  a  specified   ?ua  for  each  lot,    the   ri^ht  to   s   release 
was  not   terminated  by  default   in   th*   payment  01    the   sum  secured 
by  the  mortgage,   but   continued   la   force  until    the  aortfcuftefe  had 
fully  executed    the  .power  of   ai-vle  of   tne  Lpr-t^a^ed  premises.      1 1 
was   there  further  beld    that    the    covenant   as    to  partial   releases  of 
the  land   ran   and   inured  to    the  benefit  of   the  grantee  ©f   the  mort- 
gagor who  purchased  one  of   the  lots.     The  court  in  eoeaking  of   the 
provision   for  partial   release   said   (p.16):       This  provision  was 
manifestly  inserted   in    the  mortgage  with  reference   to    tne    e;.le  of 
these  lots,   when  platted,    to   different  parties  and   to   facilitate 
such   eales.    ****** 

"•It   is  claimed,   however,    that   this  agreement   <vo   give  re- 
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leases   is   conditioned   uoon    performance  by   the  niortt,a,,orB   of   all    the 
covenants   and    condi  t  ions   of    the  raort(  ifl»,    and    that,    ;*»  default   had 
been  made   in    tnege,    the   >  -  •   demand   a  partial    release  no  longer 

existed.      1'her*   le  certainly  no   exr-rese  provision    to    tale   effect, 
ly    its   terr.s    the    cover. --int    is   unoonditi    I    L.  *  ' 

"Cone truing   this   covenant   in   connection  with    the   other   pro- 
visions  of   the  ^ortfeage,    and   in    the  light   of    wxe  manifest   purpose 
whlc      it  was   designed    to   subserve,   w«  are  of   the   opinion   that   t-;e 
right  to  partial   r<i«*ase  u  .on    Ike    »tlp«le>te4  t«l  U  im  .>ntil 

the  Berthage  has  bean  fully  executed  by  sale  of   the  ^ort^a^ed  oreaA' 
jjm|»        (3ee  also  Clark  v.   ion  tain.   155  aasis.   4o4,   a**.*?  case,  144 
aaas.    2«7. )    *    *    *    * 

*i   is  has  been    the  ruling  of  our  uupre&e  court  in  i-ang  vf 
Mian.   163   ill.,    426,    and  »UUm  v.    o^itgftr.  .,    503." 

It    is   apparent    tnat    the    iritention   of   the   parties   as  aiani- 
i>ated    In    trie  ^sjn^aSjgg  oi'   tne   covenant  aiust    control.      tfhetner  the 
particular   covenant    is   in-S#n«nc5ent   and   separable   fro«.   the   other 
provisions  of   the   trust   de<:-4   is  aaniietstly  important.      Xais 
covenant    is   independent,    separable,   unaiublguoue  and  unconditional 
exe*-n   as   to   payments.      Iklle  in    soa»e  respects  di a tin^u 1 suable 
other  cases  holding  the   law  to  be  as    st&ted  in   iuraer  v.   ^oHuq. 
are  t'ayt  Investfeont  .and  .Development   vc.  _v_,_ Vandergee   g  |  |g. 

£o.    et  al.  .    119  ■«    J.   it.    1,      180  A.    IMj    l^   tjbk  narvestcr  wo. 
v.    taaith.   146  i,a. ,    305,      83  Bo.    630;    loox  v.  juealie.    59   8.   W. 
(2nd)    SOI)   Whipple  ?.   jCe.    58  *'aah.    253,   108  ^ac.    601;   f.eilly  vr 
01  ty  Qept.   a*..    &  1'r.    Co..    322  r»,,    577,   185  A.    §86.      i'laintlff 
contends   the    eubdividers  K.»de  lar&e  profits.      £&ift,    if   true,    is 
unimportant.       mrner  v.    achui*   is  decisive  oi'   this,   appeal, 

Wt  iiold   defendant  was   m.  tilled    to    HM    re i  (.cases   dei~anded. 
The   court   erred   if,  decreeing  foreclosure  against    tfe«M  lots  and 
in   dismissing  defvi.  ?Hnt»'    counterclaim. 

is   reversed   and    the  cause  is  r«tianded  lor  pro- 
ceedings  consistent   with    thie   opinion, 

BttViitlSEB  ass  wauxaa. 
rely,      .    J.   and  0* Conner,  J.,   concur. 
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THE  PEOPLE  OF  THE  STATE  OP  jf?**}  ) 

ILLINOIS,  J  \  / 

Defendants  in- Error,  )   Error  "to  the 

v .  O-"  )  /  Criminal  Court  of 

f  \s 

LEO  M.    TARPEY,   EDWARD  PEELEY         f  Jf  Cook  County, 

and  FRANCES  PEELEY,  f  \ 

Plaintiffs   in  Error.  )      %^J  Q    J_.A«    Oli/ 


MR.    JUSTICE  MATCHETT  DELIVERED   THE  OPINION  OP   THE   COURT. 

I.  At  the  February  Term,  1937,  Leo  M.   Tarpey,  Edward  Peeley 

(known  as   James  Martin) ,   Frances  Peeley,   James  Valentine,    Catherine 
Valentine  and  George  L.   West  were  indicted  for  conspiracy  in  that 
on  October  9,    1936,    they  by  false  pretenses  obtained  money  from   the 
Surface  Lines   as   compensation  for  pretended  injuries.     West  and  the 
Valentines  testified  for  the  State  after  pleading  guilty.      The 
Valentines  were   sentenced  each  to   serve  one  day  in   jail.     West  was 
given   eight   days. 

The  Peeleys  and  Tarpey  entered  pleas   of  not   guilty.      There 
was  a  trial  by  jury  and  a  verdict  of  guilty.      A  motion  for  a  new 
trial  was  overruled.     Edward  Feeley  and  Tarpey  were  each  sentenced 
to  pay  a  fine  of  $1.00  and  to  be   confined  in   the  County  Jail   for  one 
year.     Prances  Feeley  was   fined  $1.00   and  given   a  jail   sentence  of 
three  months. 

Tarpey  has  been  a  practicing  lawyer  in  Chicago   for  nine- 
teen years.     He  is   thirty-nine  years  of  age,   married  and  lives  with 
his  family.      He  is  a  graduate  of  DePaul  University  Law  School. 
Prior  to  practicing  on  his  own  account  he  was  employed  by  the  Hart- 
ford Insurance  Company  and  the  Illinois  Automobile  Company.     Hither- 
to no      charge  of  misconduct  has    been  made   against  him.      Fellow 
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lawyers,   neighbors,  "business  men,   former  public  officials   and 
clergymen   testify  he  "bears  a  good  reputation  for  hcnesty  and 
integrity.      Tarpey  testified  denying  every   charge  of  misconduct 
made  against  him.     Edward  Seeley  did  not  testify. 
II.  The  principal  witness     for  the   State  was  George  L.   West, 

disclosed  to  be  guilty  of   this  and  many  other  offenses.     West   is 
fifty  years  of  age.     He  was  "born   in  Indiana,   lived  there  for  many 
years,   and  at  one  time  held  the  office  of  deputy  sheriff.     He  was 
found  guilty  of  an  offense  against   the  Prohibition  Law  and   served 
60  days  on   the  Indiana  penal  farm,     he  was   indicted  in  Indiana  on  a 
charge  of  falsely  impersonating  a  Federal   officer  but  never   tried.  WiV 
nesses      from  Indiana  (uncontradicted)    testify  that  his  reputation 
there  for  truth  and  veracity  is  bad,    and   that   they  would  not  believe 
him  under  oath.     He   came  from  Indiana  into   Illinois     where  for  five 
years  he  was   employed  by  the  National  Life   and  Accident  Company  of 
Nashville,   Tennessee,    then   doing  business  in  this   state.      In  1927 
it  was  discovered  he  had  defrauded  his  employer  in  about  100  oases 
by  means  of  false   claims  for  sickness  and  accident ,on  waich  he  had 
oollected  money  for  others  but  appropriated     to  his  own  use  by 
forging  the  names  of  payees  of  checks.      He  was   indicted  in  Cook 
County  for   confidence  game,   pleaded  guilty  and  was  placed  on  proba- 
tion.     The  defense   sought   to  put    this   indictment    in   evidence   to 
show  that   the   conviction  was  for  an   infamous  offense,   but   it  was 
excluded.      In  May,    1933,   West  was   employed  by  Tarp<ey  as  an   investi- 
gator.     Tarpey' s  law  practice   consisted  largely  of   claims  for 
personal   injuries.     West   testified  that  at   the   time  of  hi8   employ- 
ment Tarpey  knew  of  his   former  fraudulent   conduct   in  Illinois  but 
took  him  upon  his  representation  of  reformation.      Tarpey  denies   such 
knowledge.     When  West  was   first   employed  by  Tarpey,    Tarpey* s  office 
was  at  1  9.   LaSalle  Street  with   7  or   8  other  lawyers.     Later, 
another  office  was  rented  at  6  I.    Clark  Street,   where  West's  nam*. 
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was  put  on  the  door  as  an  adjuster.   Afterwards,  the  law  office  of 
Tarpey  and  his  associates  was  moved  from  1  I.  LaSalle  Street  to 
10  S.  LaSalle  Street.   It  was  the  custom  of  West  every  morning  to  go 
to  the  law  office  at  10  S.  LaSalle  Street  before  going  ta  the 
office  at  6  U,  Clark  Street.  West  continued  to  work  for  Tarpey 
until  December,  1936,  when  his  connection  with  the  fraudulent  claims 
against  the  Surface  Lines  was  disclosed.  He  left  the  state,  stopped 
at  various  hotels  in  Michigan  under  an  assumed  name,  and  late  in 
December  was  arrested  at  Kalamazoo,  Michigan,  and  brought  back  to 
Chicago.  He  made  his  peace  quickly;  was  not  sent  to  jail,  but  kept 
in  the  Administration  Building  conneoted  with  it;  frequently  consulted 
with  the  Assistant  State's  Attorney,  and  after  serving  8  days  was 
released.   Citizens  of  Illinois  (like  those  in  Indiana)  testify  his 
reputation  for  truth  and  veracity  is  bad  and  that  they  would  not 
believe  him  under  oath.  There  is  no  evidence  to  the  contrary. 
III.    In  the  selection  of  a  jury  the  question  of  a  proper 
statement  of  the  law  of  Illinois  as  to  the  weight  to  be  given  to 
the  testimony  of  an  accomplice  came  up.   The  court  produced  an 
instruction  which  the  parties  agreed  was  an  accurate  statement  of 
the  law.  Prior  to  their  selection  this  instruction  was  read  to  the 
prospective  jurors  by  the  court.  It  appears  among  the  instructions 
given  by  the  court  at  the  conclusion  of  the  testimony,  but  it  is 
agreed  that  unlike  other  instructions,  it  waa  not  read  to  the  jury 
at  the  time  the  case  was  submitted.  Defendants  argue  this  is 
error  which  requires  a  reversal  of  the  judgment  as  to  each  and  all 
of  them. 

Upon  the  motion  for  a  new  trial  the  State  produced  an 
affidavit  signed  by  the  jurors  that  while  considering  the  case  this 
instruction  was  read  by  them  and  given  consideration.   The  defendants 
argue  that  the  reading  of  the  instruction  is  an  integral  element  of 
trial  by  jury;  that  the  failure  of  the  court  to  read  an  instruction 
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has  a  tendenoy  to  minimize  the  importance  of  it,  and  that  the  jurors 
(since  the  trial  lasted  three  weeks)  might  well  have  supposed  the 
court  had  formed  an  opinion  that  the  instruction  was  unimportant 
and  inapplicable.   Defendants  cite  a  number  of  cases  which  they 
argue  are  important  as  bearing  on  this  question.   One  of  these 
is  Chicago  &  Alton  R.R.  Co.  t.  Robblns.  159  111.  59  8,  where  in 
a  civil  case  a  jury  after  it  had  retired  sent  a  com.  uni cation 
to  the  judge  asking  whether  damages  should  be  fixed  up  to  the  time 
of  the  commencement  of  the  suit  or  the  then  present  time,  and  the 
judge  wrote  upon  the  communication  "up  to  the  present  time"  and  sent 
it  baok  to  the  jury  without  recalling  the  jury  into  open  court 
and  reading  the  instruction  to  them.   The  Supreme  Court  said  in 
substance  that  the  mere  failure  to  mark  an  instruction  delivered 
to  the  jury  as  given  was  not  ground  for  reversal,  but  that  the 
serious  matter  was  that  the  jury  were  not  brought  into  open  court 
and  the  informal  instruction  publicly  read  and  given  to  them  there. 
The  judgment  was  reversed.   In  a  ease  somewhat  similar  the  same 
result  was  reached  in  Sargent  v.  Roberts.  1  Pick,  (kass.)  337. 
It  was  argued  the  action  of  the  court  in  these  oases  in  sending 
the  written  instruction  to  the  jury  room  after  the  jury  had  retired 
was  in  substance  equivalent  to  what  happened  here.  It  is  said  the 
situation  here  is  more  prejudicial  because  in  the  Bobbins  case 
the  jury  knew  the  court's  communication  was  intended  as  an  instruc- 
tion which  was  not  known  in  the  instant  case.   Defendants  also 
cite  People  v.  Beck.  305  111.  593,  where  the  trial  judge  in  response 
to  a  note  from  the  jury  asking  for  instructions  gave  the  same  in 
writing  in  the  absence  of  defendant  through  his  counsel  and  the 
judgment  was  reversed. 

They  also  cite  Puffin  v.  People.  107  111.  113-122;  State 
v.  Murphy.  97  So.  397,  and  call  our  attention  to  People  v.  Pox,  269 
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111.  300,  where  the  Supreme  Court  said  in  subtance  no  error  of 
this  kind  "can  "be  overlooked  or  disregarded  unless  it  is  clear  that 
the  error  could  not  have  affected  the  verdict  of  the  jury.  Any 
other  rule  would  be  destructive  of  the  system  of  trial  "by  jury.  ***" 

We  think  the  reading  of  instructions  to  the  jury  1b  an 
integral  part  of  trial  by  jury  as  it  exists  in  this  state.  Never- 
theless, under  the  facts  as  disclosed  here,  we  holdthere  was  no 
reversible  error.   The  error  was  merely  technical.   The  record 
shows  another  instruction  on  the  same  point  was  requested  by  the 
defendant  and  marked  "refused"  by  the  court.  It  is  apparent  that 
this  instruction  given  but  not  read  was  substituted  in  lieu  of  the 
instruction  requested  by  defendants.  It  is  not  argued  that  it  was 
error  to  refuse  the  instruction  requested.  It  was  the  duty  of  the 
court  to  read  the  instruction  to  the  jury*  It  is  apparent  the 
failure  to  read  it  was  by  mere  inadvertence.   The  record  eftcLws  the 
defendants  and  their  counsel  were  present  in  court.   They  made  no 
complaint  the  instruction  was  not  read.  They  knew  that  the  instruc- 
tion requested  had  been  refused.   They  made  no  suggestion.  At 
oommon  law  it  was  the  practice  to  instruct  orally  and  the  attorneys 
at  the  same  time  made  suggestions  as  to  modification  of  instructions 
given  or  requests  for  further  instructions.  We  hold  it  was  the 
duty  of  counsel  to  call  attention  of  the  court  to  the  fact  that 
the  instruction  had  not  been  read.  The  record  indicates  this  in- 
advertence came  to  the  attention  of  counsel  for  the  defendants 
before  the  jury  finally  separated  and  after  the  verdict  was 
returned.   They  made  no  suggestion  at  any  time  until  later,  when 
it  wae  urged  as  grounds  for  a  new  trial.   The  inadvertenoe  of  the 
court  was  one  for  which  defendants  are  in  part  responsible.   The 
failure  to  read  the  instruction  was  a  technical  error  but  not  under 
the  circumstances  reversible. 
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IV.  The  defendants   contend  the   court   erred  in   allowing  the 

State  to  put   in  evidence   certain  proofs  tending  to   show  similar 
offehses  at   other  times.      The  indictment  charged  defendants   con- 
spired on  October  9,   1936,   to   obtain  money  from  the  Surface  Lines 
for  injuries  falsely  claimed  to  have  "been  sustained  in  a  collision 
"between  a  car  of  the  Surface  Lines  and  a  motor  truck  which  occurred 
on  August  31,   1936,   at  the   corner  of  Fillmore  and  Kedzie  Streets 
in  the  City  of  Chicago.     Upon  the  trial,  over  the  objection  of 
Tarpey,   the   court  permitted  evidence  with  reference    to  two  other 
accidents.     First  evidence  was  introduced  tending  to   show  that  in 
August,   1935,   a  street   car  of  the  Surface  Lines  ran  into   a  bridge 
abutment  at   the  intersection  of  Greenwood  Avenue  and  75th  Street. 
West   testified  that   defendant,  Edward  Feeley,   under  the  name  of 
Edward  Foley,    came  into   the  office  of  Tarpey  at  6  ftorth  Clark  St. 
on  the  day  of  and  after  this  accident;      that  West  made  a  contract 
with  him  by  which  he   employed  Tarpey  to  prosecute  his  claim;    that 
an  attorney's  lien  was  made  out  and  sent  to   the  Surface  Lines;    that 
on  the  following  day  Feeley,  under  the  name  of  Foley,  went  with 
West   to  the  office  of  the  Surface  Lines  where  the  claim  was  settled 
for  $75;   that  Tarpey  received  a  fee  and  released  his  lien.     A 
motion  in  Tarpey* s  behalf  to   strike  this  evidence  was  denied. 

The  State  also   introduced  evidence  tending  to   show  that 
on  May  11,  1936,   a  collision  occurred  between  the   street  cars  of 
the  Surface  Lines  at  the  corner  of  Dearborn  and  ASams  Streets, 
West  testified  that  he  was  in  his  office  at  6  North  Clark  Street 
with  defendant,  Edward  Feeley,    and  others  when   this   accident  was 
reported  by  one  O'Donnell.     West  says  Feeley  wrote  out  the  facts  as 
given  by  O'Donnell   and   said  he  was  going  6a  put  Henry  Foran  and 
Clara  Foran   into   that   case,    to  which  West  replied  that  he  did  not 
know  the  Forans  but  it  was  all   right  with  him.     West  further  says 
that  on  the  afternoon  of   the   same  day  Frances  Feeley  called  him  on 
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the  phone  and   said  she  would  take   the  place  of  Clara  Foran;    that 
ahe  would   "go   in  that   and  he  the  wife  of  Henry  Foran".      Thereafter 
West   says  he   called  on  Henry  Foran   and  Frances  Feeley  and  took 
their  statements.     He  also  obtained  contracts   signed  by  them 
employing  Tarpey  to   represent   them  on  account  of   the   supposed 
injuries  received  in  that  accident.     West  also   says  he  took  the 
statement   to  Tarpey' s  office.     He  says  lie   told  Tarpey  that  Clara 
Foran  was  Frances  Feeley  and  that  Henry  Foran  was  using  his  mother's 
address   so   that  he   could  not  be   checked  up   and  his  place  of  employ- 
ment ascertained.      Tarpey  deniedthat  West   said  these   tilings   to  him. 
Claims  for  liens  were  sent  out  from  Tarpey 's  office.     West  undertook 
to  negotiate  a  settlement  of  these  claims  with  Mr.  Mahcney  of  the 
Surface  Lines  and  the  settlement  was  made  on  June  6,   19  36,   for 
$300.     West  also   said  that  Frances  Feeley  and  Henry  Foran  came    to 
the  office  at  6  North  Clark  Street   to   get   their  checks;    that  he 
took  them  to  10  South  La  Salle  Street  and  that  just  as  he  was  going 
into   Tarpey 's  office  Tarpey  came  out  and  told  him  to  wait  in  the 
reception   room,    and  not   to  bring  these  people  into  his  office;    that 
he  then  sent  them  back  to   the  office  at  6  fiorth  Clark  Street  and 
that  Tarpey  later  wrote  out   checks  distributing  to   them  the  proceeds 
of  their  claims. 

It  is  admitted  that  the  testimony  of  West  as  to  the 
accident  of  May  11,   1936,  makes  out  a  prima  facie  case  against  him 
and  the   two  Feeleys,   but   it  is   earnestly   contended  that  his 
testimony  (assuming  it  to  be  true)    comes  far  from  showing  the  guilt 
of  Tarpey  by  clear  and  satisfactory  evidence.     Tarpey,   it  is  argued, 
from  the  alleged  conversation  with  West  would  know   that  Fsnacces 
Feeley  was  using  another  aazot  and  the   request   to   take  the  claimants 
to   another  might  Justify  an  inference   that  Tarpey  did  not   care   to 
have  them  in  his  office.     But   tuis,   it  is  urged,    comes  far  from 
showing  actual  knowledge  and  actual   conspiracy  on  his  part0 
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In  IllinoiB,  evidence  of  other  similar  offenses  is 
admitted  in  certain  cases  and  under  certain  circumstances  not  to 
prove  the  guilt  of  defendant  of  the  crime  charged  but  for  the 
limited  purpose  of  showing  an  actual  corrupt  intent.   For  this 
purpose,  evidence  of  this  kind  has  been  neld  admissible  in  cases 
of  embezzlement,  Schintz  v.  People.  178  111.  320;  of  forgery 
People  v.  Ernst,  306  111.  452;  of  murder  by  abortion,  People  v. 
Hagenow .  236  111,  514;  and  of  conspiracy,  People  v.  Pouchot,  174 
111.  App,  1;  People  v.  Warfield,  261  111.  293.   It  is  also 
admissible  in  counterfeiting  and  some  other  cases.  Lipsey  v.  People. 
227  111.  364. 

In  ruling  on  the  admissibility  of  such  evidence  two 
preliminary  questions  arise.   First,  as  to  the  degree  of  proof 
required  to  establish  the  alleged  similar  offense,  and  secondly, 
whether  its  connection  with  the  offense  charged  is  so  close  as  to 
make  it  competent.   In  some  states  it  is  held  that  the  fact  of  such 
similar  offense  must  be  establisxied  through  proof  beyond  a  reason- 
able doubt.  Other  states  require  less  degree  of  proof.   The  cases 
are  collected  in  an  annotation  to  Haley  v.  State.  209  3.W.  675;  3 
A.L.R.  779,   Illinois  does  not  require  the  similar  offense  to  be 
established  by  proof  convincing  beyond  a  reasonable  doubt,  gepple 
v.  Dougherty.  266  111.  420-25.   Indeed,  the  rule  applicable  does 
not  seem  to  have  been  laid  down  definitely  but  it  has  been  held 
that  "striot  proof"  must  be  made.  People  v.  Ernst,  306  111.  452. 
In  so  far  as  Tarpey  is  concerned  and  with  reference  to  the  alleged 
offense  based  on  the  accident  of  August,  1935,  the  preliminary 
proof  was  not  sufficient  to  meet  the  required  test.   There  is  no 
competent  proof  that  Tarpey  had  knowledge  of  that  supposed  offense 
or  took  part  in  it,  nor,  indeed,  did  West  succeed  in  proving 
himself  guilty  of  that  suppjo'sed  offence.   There  was  no  evidence 
tending  to  show  by  "strict  prwf  that  the  claim  there  made  was  in 


-  - 

ax   8  "       :o   90-:»Jbxv9    ,  I 

od  ion  asoitej-;;.  .'xso   nx  bad-ji 

arid  leal  Ji;  o   a/iu^o  sad-  'io  d/n*iJcxi9x»Jb  "io  #Ilj 

.iiistai   iq^fiioQ   isistoa  as  snlworia   lo  9soq*i£jq  Jbad'.caail 

39330   nx   sloiaaiiufca  filari  nsecf  3£a  &nx.  .;   ©onafilva    t9aoqii;q 

YiagioJ:    xo    ;0S£    .111  fcVI   .glgosq;   .v  sd     J  ,  rnera©Iss*cfai9  '10 

•    ;Sic£    .1X1  60£    t  isatS.   ,r  glgpgff 

£?.'  ,        IgoaSL   ,  ygj&'xxc  &XLfi    ;*Xc"    ♦  HI  d£S    . wonssiiH 

•  •  •       SLQ.QS1    ;I    .qgA    .III 

>lqo9ci   .v    ggaqrijL      ,tM  ,xs  ailid'iaxiad'auoo   nx   ©Idxaaxxabje 

.*e£    .III 

tra  rioue   'to  fdlli  ilwi   nl 

'ioo'iq  'io  , ..  ■■■"/.'i      ,9ax*xe  enoldaaxip    .;  .      ' ■  xlaiq 

.rinoof>a   &fi£    ,  eaas'tto   lelxmia   fcaa«XX.(i   9i  to*    at  .t9ixi/p9i 

od    as   saolo    0^    ax  *at&%8Ul8    ssoexxo  »rio    dixw  noJ:  ad-x   •xaiid'sxiw 

rions  .    blsii  ai  d-x   sad-sda   sffioa  nl      .d-nad-aqmoo   dx   92Laa 

-no:  iO\;i»cf  'ioO'iq  xl^x/oiild  fea^axld^dae  acf  damn  9an»'ixo  i^llaixa 

B98£0    9-  •  .  ".q    'IO    691S,9X3    88©I    81Xi;p91    B9di}da    IE  9X1*0        .  t  ,- 

\  &£&   .  v  y.$L_  H 
ecf  od-   sana'i'xo  xelxiKxa    and   8TXJjpa*£  d^on  a&oi   axoaxIII      ,6?V    .... 
algoal     .t  ruo:    »I  -    b  ccta  'ioo'xq  Y'-'  Jtoxiaxlcfad'aa 

aaob     »J  e  •  iTfllf flJMlB  *v 

•    ^la^xoi  ••#•*  svj3xf  od  bissb   *oa 

.Scl"    .III  oQS    t2JU&£   ,v  9l<jQf s:      ,6  .'-q  ^oxi^re"    d'arid' 

1)889  11b   -5x£j    od-    .  00   «l  Y9crx«^   8*  XiS'x   oe    nI 

:  l«Tq  axfcf    ,1*81    .fsuaxiA   xo  *nsiblooxs  aa^x'to 

l|    n;         ,    n..d  £»ixx;p8i   9xid   itaaxa  od   dv.aloi'xijja   taa  eiew  'iooiq 
/,...-   b&xl  >£8q-.       t  ~   ■  ■- ■    oiisd'eqmoo 

.    rtfl  ax  zisaoojJB  -      ,  •'-    ,%       ,ti     -    -i^q  ^ooj    ^o 

9O08Jblva   on  a»w  a*axIT        .eona'ilo  A»*o«quf 
nl  aBw  *Jb**  a^arid  «UIo   Hit   t8Uit   "'low*  toiat."  Y"  wori.   od  8«J 


fact  fictitious.      Klasen,    the   conductor,    testified  that   there  were 
a"bout   70  passengers  on   the   oar;    that  he  handed  out  witness   oards 
and  that  wien  he  looked  over  the   cards  received  he  did  not  nave 
any  card  from  Prances  Feeley  or  Edward  Foley,   and  that  neither 
of  these  reported  to  him  that  they  were  hurt.     Mr,  Fishher,   adjuster 
for  the  Surface  Lines,   t?e«til'ied   that  he   settled  the   claim  of 
Frances  Feeley  for  this  accident  personally,  paid  the  money  directly 
to  her  and  that  so  far  as  he  knew  "Lou  Tarpey"  had  nothing  to  do 
with  it.     The  court  on  motion  of  defendants  struck    out  evidence  as 
to  Frances  Feeley  hut  denied  tne  motion  to   strike  it  out  as  to 
Foley.       In  People  v.  Pouchot,   174  111.   App.   1,    the  Appellate 
Court   said  that   evidence  of   this  kind  "should  have  "been  limited 
in  each  particular  instance  to   the  parties  concerned  tnerein,   if 
so  requested  by  the  party  not  concerned.      These  particular  acts 
were  not  acta  in  furtherance  of  the  common  design  or  conspiracy 
charged,   and  were  therefore  not  legal  evidence  against   the  other 
party  taking  no  part  therein,***"       We  hold  the  admission  of  this 
evidence  against   Tarpey  and   the  denial  of  his  motion   to   strike   it 
out  was  reversible  error  because  the  evidence  did  not  show  by 
strict  proof  that  he  participated  in   this  offense,    and  also 
because  the  evidence  was  not   (except  in  a  remote  way)    connected 
with   the  alleged  offense  for  which  he  was  on   trial.      People  v, 
Mplineux.   168  B.Y.    264;    61  K.E.    286;    62  L.R.A.    193. 
V^  There  was   error  in   rulings  in   connection  with   the   cross- 

examination   of   the  witness,  Helen  Berg.      Miss  Berg  formerly  acted 
as   secretary  for  Tarpey.      She  was   called  as  a  witness  by  the  State 
and   gave  testimony  tending  to   discredit    some  of  the   statements  of 
West.     On  redirect  the  State's  Atlgrney  asked  whether  Drake  3,  Berg 
was  her  brother.      She  replied  he  was.      The  State's  Attorney  then 
asked  whether  her  brother  was  under  indietment.      The   defendants 
objected  and  made   a  motion   to  withdraw  a  juror.      The  motions  were 
denied.      The  State's  Attorney  then   stated  that   the  brother  of  tne 


9-xew  aiartt   tedt  bei'zs.Jv*>3   ,  locroJJJbnoc   9tibt    ,  nsaisiif     ,bwox,Jx.j  ox'x    ; 
ai>--  beiaarl  9ri  fttt      ;  ?  i/jod* 

svBii  *oxt  f>xi)  &  b^Bfl 

a*ttJut-6*    ^axlotaxl    »rtM      ,;>"■  .  :  :    to 

'io  msfo   ad*  Jbald-Jpa   ©j  '     '.'--;  t#d    e«         -  taa'H  ■    9dt  -zo'i 

Id-oeixfc  \;9noiii  axi.'  <   .    '       ■  ^so.'ib'i^ 

oft  on  JbjBXI  "ysoij-T  uo£"   vfoxi^  ■  os    Jsrl*  Jboe   t:qx1  od- 

es soneliiv*  ftflfi    ^ouicfa  ■  E*&  'to  ael^offl  no  **«»«  s.-T     ,ii  xttxw 

1   92£x.i;ta    otf   noij  am  id  b   fudf  vsiesM  saoruai'*   o* 

,.     cfc     ,  £    ,qqA    .III  KI   , loAP.^'Q.^   •  *  llsoe*  nI        .^elou 
Lad-xcixl  ae9 a'  svsxi  olt/oxfa"  Jbnxi  sixtf   'to  ttmfttr*   ten*  £>x«a   to 
12  ,'    Jbe&isonoo   asxr-  ■  ani  leluoliiBq  dose   fix 

s-h,.  ,    .       '■  OS 

r;liqanoo   to  agiafef)   Homme  '  o   ©ons'xaiiiiJj'r   al   8d"os  *on  sisw 

-j9/',  ■  -  .'  »J      '    ;  >    >     ,  c        'i^\-^.  r'S  916W  L.-iK    tbeH"- 

iisq 

}|    osLxicra    o.t    n  'to   lairiefe   sxtt   .dob  ^9qaaT   t$ntr&&  soaebiw 

Xd  wSm  :  oil*  •tdtw  wrw  -no 

bru    ,seirox'!o  «J  I  "->*»qiox*«BC[  i  'xoaxq  to  tit* 

6e*09nnoo    Ujhw  ©*oc:ei  £   ni   Sqeoxe )   tort  eew  9on*Jbxv9  9xW   aausoerf 

,v  9lqoe1      .luiit   no   aaw  »xt  dotrtw  io't  •anatta  fca&sll*-;  »dj   ditv 

.561    ..   .    .  ;'..'.;  .    .  , 

,lt   rid-xw  nox:  Btitft   a*  19  jV 

b^:  .         .  ri&IsH   «ae«n:Uw  sxio    to  noxiaotxstex© 

ft  Yrf  a«on*i»  a   ae  fcallro  saw  grfci      .\;9<riiiT  lo't  v«**s«aa   aa 

•I0  j8   adt  'io  a*<  fflfealfc  o  »  Y"omxJa»*  ava.j  fcrx* 

at*  £>9i£8JB  *»«****  a'oJatS  sxl*   tooitbel  afl      .^asW 

.Mir  ex£  Mli«rs  9x18      .a9x£;;  3*w 

atoa&aalaft  9x£T  t9fc««  a«w  •..  '      ■  ■ixfw  fcoala* 

•,7  aaoi*om  9xrx      .met  '<  «^  -.'-am  6a»  fcaJoattfo 

n'»*fl*8   axtT      .ftaloaA 


•10- 

witness  was  under  indictment  and  the  court  observed  th4t  it  was  not, 
however,  under  this  indictment.  Purtner  objections  were  made  when 
the  court  inquired  of  one  of  the  attorneys  "Have  you  put  in  an 
appearance  for  him?"  An  exception  was  taken  byt  not  allowed. 
Counsel  for  defendants  then  asked  leave  to  make  motions  out  of  the 
presence  of  the  jury.   The  request  was  denied,  kotions  were  then 
made  in  the  presence  of  the  jury  to  exclude  this  testimony,  and  to 
strike  the  remark  of  the  court.   The  motions  were  overruled.   There 
was  error  in  these  rulings.   The  absence  of  the  brother  had  been 
established.   The  witness  had  said  that  she  did  not  know  where  Berg 
was.   She  was  a  witness  for  the  State,   The  State  could  not  impeach 
her.  Moreover,  the  mere  fact  that  an  indictment  had  been  returned 
against  Berg  would  not  be  evidence  against  him  and  certainly  not 
evidence  tending  to  discredit  the  witness.  People  v.  Newman,  261  111. 
11;  People  v.  Herbert.  361  111,  64;  People  v.  Brothers. 34 7  111.  530. 
VI.     Again  there  was  eruor  in  p-ermitting  the  impeachment  of 
the  defense  witness,  Richard  J,  Kruse,  who  identified  West  as  the 
defendant  in  certain  legal  proceedings  in  Indiana,  Over  objection 
the  State  was  permitted  to  ask  the  witness  whether  ne  had  been 
indicted.   The  mere  fact  of  an  indictment  was  not  admissible  for 
the  purpose  of  impeaching  the  witness.   The  question  should  not  have 
been  permitted.   The  State  was  further  permitted  to  ask  whether  the 
witness  had  been  employed  by  the  Indiana  penitentiary  at  the  time 
Dillinger  escaped.   This  question  was  highly  improper  add  ought 
not  to  have  been  asked.  No  evidence  was  offered  tending  to  show 
that  the  witness  had  been  convicted  under  any  indictment  or  that 
the  crime  for  which  he  was  indicted  was  an  infamous  offense. 
v*H     There  is  less  of  merit  in  the  defendants'  contention  that 
the  courts  erred  in  refusing  to  permit  them  to  lay  the  foundation 
for  the  impeachment  of  witnesses  by  showing  prior  inconsistent 
statements  and  by  permitting  impeachment  of  the  prospective 
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witnesses  to  whom  the  statements  had  been  made  "by  showing  conviction 
of  a  misdemeanor.  On  cross-examination  West  was  questioned  at 
length  as  to  whether  he  had  not  made  several  statements  inconsistent 
with  hie  testimony  to  one,  Suaaierville.  West  said  that  he  had 
spoken  to  Summerville  on  the  5th  floor  of  the  Administration  Bldg, 
of  the  County  Jail.  He  was  asked  whether  while  in  the  Administration 
Bldg.  he  had  lunches  with  Summerville;  whether  he  had  told  Summer- 
ville that  liahoney  of  the  Surface  Lines  ^ave  him  a  jar  of  jelly; 
whether  he  (West)  said  he  bought  the  jelly  through  a  police  officer; 
whether  he  had  told  Summerville  to  go  up  and  see  Tarpey  and  tell  him 
if  he  would  send  him  $1500  he  would  tell  the  truth  "which  will  throw 
him  out";  whether  Summerville  said  to  him,  "What  is  the  matter  with 
you,  why  are  you  putting  all  these  people  in  trouble  who  picked  you 
up  when  you  didn't  have  a  dime  and  made  a  man  out  of  you  and  fed  you 
for  the  last  couple  of  years,  and  now  you  are  telling  all  these 
thingB  about  them";  whether  he  had  said  the  State  had  the  goods  on 
him  and  that  his  only  way  out  was  by  rapping  the  lawyers;  whether  he 
had  told  him  that  if  he  (Summerville)  would  go  along  with  him  (W->st) 
it  would  help  him  (West)  out  of  trouble.   To  all  these  questions  the 
witness  replied  in  the  negative.  Upon  redirect  examination  the 
court  allowed  West,  over  objection,  to  state  in  detail  the  whole 
conversation  with  Summerville.   It  is  now  objected  that  this  should 
not  ha»e  been  permitted.  As  a  matter  of  fact,  Summerville  was 
never  produced  as  a  witness,  nor  his  absence  explained,  which  must 
have  gone  very  far,  we  think,  in  discrediting  defendants'  case  in 
the  eyes  of  the  jury.  While  the  evidence  would  have  been  objection- 
able ordinarily,  defendants  opened  up  the  way  for  the  introduction 
of  it  by  this  oross-examination,  which  in  some  aspects  seems  to  have 
taken  on  characteristics  of  "trial  by  battle".  Defendants  cannot 
obtain  a  reversal  on  account  of  evidence  for  the  introduction  of 
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which  tliey  opened  the  way.     Wharton's  Crim.   Eyid.    (llth  ed. )   Vol.3, 

p.    2177. 

VIII.  It  is  next  Gontended  that  the  court  erred  in  not  allowing 
defendants  to  prove  that  West  had  been  convicted  of  an  infamous 
orime.  For  the  purpose  of  impeachment  the  defendants  put  a  deputy 
clerk  of  the  Criminal  Court  on  the  stand  and  asked  him  to  produce 
the  indictment  on  whioh  West  was  tried  for  confidence  game  and 
defrauding  the  insurance  company.   The  indictment  was  produoed  and 
defendants  offered  it  in  evidence.  West  had  admitted  his  conviction 
and  said  he  did  not  know  whether  it  was  for  conspiracy  or  larceny. 
The  record  of  the  judgment  rather  tnan  the  indictment  would  show 
for  what  offense  he  was  actually  convicted.   There  was  no  error  in 
excluding  the  indictment.   West's  admissions  in  this  respect  were 
sufficient  to  discredit  him  with  the  jury  in  so  far  as  it  was 
possible  to  discredit  him  that  way. 

IX.  The  defendants  complain  that  in  more  than  twenty  instances 
the  State's  Attorney  intentionally  prejudiced  the  defendants  by  the 
insinuation  of  irrelevant  or  incompetent  matters.  These  are 
recited  and  argued  at  length.   It  is  also  argued  that  18  distinct 
and  serious  prejudicial  errors  were  committed  by  the  trial  judge  in 
remarks  made  and  in  his  rulings  or  in  his  conduct.   The  record  is 
voluminous.   The  trial  was  of  several  defendants  and  involved 
complicated  matters  extending  over  many  years.   It  is  the  un- 
questioned  rule  in  this  state  txiat  while  a  conviction  may  be  had  on 
the  uncorroborated  testimony  of  an  accomplice  such  conviction  will 
not  be  sustained  unless  the  record  is  substantially  free  from 
prejudicial  error.  It  is  apparent  from  what  has  been  already  said 
that  the  judgment  in  this  case  must  be  reversed.   A  lengthy  dis- 
cussion of  these  further  assignments  of  error  would  serve  no  useful 
purpose  but  unduly  extend  the  opinion.  We  have  already  seen  that 
while  error  was  committed,  defendants  are  not  altogether  blameless. 
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The  injection  of  proofs  of   supposed   similar  offenses   served  only  to 
make  a  complicated  oase  more   complicated  and   to  make   the  trial 
difficult  both  for   court   and  counsel.      The  attitude  of  the  State's 
Attorney  throughout  the  trial  was   subject  to   criticism  in  that  there 
was  at  all   times  an   effort   to   discredit  by  means  of  insinuation  and 
epithet.   Illustrative,    there  was   in   the   cross-examination  an 
attempt  to    create  the  impression   that  defendant  Tarpey  was   in  the 
habit  of  having  forgeries   committed  in   connection  with  claims  in 
his  office  and  of  withholding  from  claimants   the   amount  due   to 
them,  which  there  ie  absolutely  no    competent   evidence  in   the  record 
tending  to    show  to  be  facts  and  which  was  entirely  immaterial. 
We  shall  not  discuss  the  weight  of  the  evidence  as  there  must  be 
another  trial.      It  is   the  well   settled  law  of   this  State   that   a  con- 
viction on   the  uncorroborated  testimony  of  an  accomplice  will  not  be 
sustained  unless   the  record  is   substantially  free  from  prejudicial 
error.     People  v.  Lewis,,   313  111.    312,   319;  feople  v.    John  son , 
317  111,    430,    435;   People  v.    Gordon.    344  111.    422,434;   People  v. 
Lawson,    345  111.    423,    432;   People  v.    Weitzman.    362  111.    II,    23; 
People  v.    Gleitsmann.    361   111.    165,    171;   People  V.   Barry.    2S7  111. 
App.   12,    41.      This  record  is  not   substantially  free  from  error 
and  the  judgment  must   therefore  be  reversed  and  remanded. 

REVERSED  AED  REFUNDED. 
McSurely,   P.J. ,    and  O'Connor,    J.,    concur. 
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MAX  WITKOfER, 
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MR.    JUSTICE  MATCKETT  DELIVERED   THE   OPI^IOS   01   THE   COURT. 

In  an  action  by  Williams,   plaintiff,    fcr  money  claimed 
to  be  due  as   commissions  fcr  obtaining  a  tenant   at   the  request  of 
defendant  Witkower,   there  was   a  trial  by  jury,   a  motion  by  plain- 
tiff at  the  close  of  all   the  evidence  for  a  directed  verdict 
(which  was  denied),   a  verdict  for  defendant,  motions  by  plaintiff 
for  a  new  trial   and  for  judgment  non  obstante  veredicto   (which  were 
denied)    and  judgment  entered  for  defendant.     Plaintiff  appealing 
contends   that   on   the  undisputed  evidence,    u   &  matter  flf  law  he   is 
entitled  to   recover  the   sum  of  $3700  for  which  amount  judgment 
should  be  entered  in   this   court.     Defendant   argues   that  plaintiff  is 
not   entitled   to   recover.      He   concedes   that   if,    as   a  matter  of  law, 
plaintiff  is   so   entitled  the   sum  of  #3700  is  correct. 

The  undisputed  evidence   teiids   to    show  plaintiff  and  defendant 
prior  to   this   controversy  nad  been  friends  in  a  business   and  social 
way  for  40  years.     Plaintiff   is  a  licensed  res!   estate  broker  with 
offices   in  Evanston  where  both  tne  parties  live.      Defendant 
is   the  owner  of   several   tracts  of  real   estate,   among  which  are  pre- 
mises  known   as   515  Davis   Street,   which  are  improved  by  a  building 
four  stories  high.      These  premises   in  1915-1916  were  UBed  as  a 
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theatre  but   at   the  time   these  negotiations  were   begun   in 
November,   1934,  were  occupied  by  Lyon  &  Healy  for  other  purposes. 
In  .November,   1934,   defendant   requested  plaintiff   to   find  a  tenant 
for   the  property  which  he   said  he   thought  would  be  available  in 
March  or  April,   1935.      Defendant   told  plaintiff  he  wished  the 
premises   to  be  used  for  theatrical  purposes,   and   that  he  would  be 
willing  to   t.ive  a  tenant  using  it  for   this  purpose   a  long-time  lease 
with  a  rental   of  about  #8,000  per  year,    alterations   in   the   construc- 
tion  of  the  building  to  be  paid  for  by   the   tenant   and  the  tenant   to 
furnish  heat   for   the  building.      The  theatre  would  occupy  the  first 
floor.      Defendant   also   told  plaintiff   that  lie  would  wish  the  tenant 
to   deposit   securities  against  mechanic's  liens.      These  matters  were 
talked  over  from  time   to   time   and  plaintiff   begar;  i  search  for  such 
a  tenant.      Nothing  was   then   said  about   the   commission   to  be  paid  but 
defendant   said  he  knew  what   the  usual   charges  were.      The  question  of 
obtaining  a  permit  for  the  operation  of  the  proposed  theatre  was 
not   (so  far  as  the  evidence  disclosed)  mentioned  at  this   time. 
In  December,   1934,   defendant  went   to  -Florida,      rie  and 
plaintiff   oontinuedto   communicate  with  each  other  about   the  matter 
by  telegram  and  telephone,      Plaintiff  found  a  group   interested  in 
the  theatrical  business   composed  of  Mr.   oolomon  and  persons 
associated  with  him,  who  proposed   to   take  a  lease  and   to    that  end 
caused  the  Davis  street   Theatre  Company,   a  corporation,    to  be 
incorporated.      A  proposition   that   they  wouitd  rent   the    premises  for 
a  period  of  25  yeai«t  beginning  with  the  payment  of  #550  a  month, 
then   #650,    #750,    -$350   and  #9  50,   with  changes   every  5  years  was 
made,    communicated   to   defendant   in  Florida  and  accepted  by  him. 
Defendant  returned  from  Florida  in  the  latter  part  of  March,   and 
on  April   2,   1935,   met  with   the  proposed  lessees  at   the   office  of 
his  attorneys  for  the  purpose  of   entering   into   i  written  lease. 
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The  attorneys  for  defendant  produced  such   a  lease  in   writing  which 
was  accepted  by  the   corporation   (the  proposed  tenant)    and  executed 
by  it.      At  the  same   time  a  check   to   the  order  of  defendant   for  one 
month's   rent  was  given  by  the  proposed  tenant   to  defendant's 
attorney.     Defendant   refused  to   sign  this  lease  at  that   time*     He 
did  not  object  to  particular  provisions  of  it.     lie  did  not  object 
that   the  lessee   tendered  was  a  corporation   rather  than  an  indivi- 
dual.     He   said  he  would  not   sign  without   consulting  his  personal 
attorney,  Nicholas  Pritzker,  who  by  reason  of  an  injury  received  in 
an  automobile  accident  was  not   then  at   the   office.     Here,    for  the 
first   time,    the  possibility  of  obtaining  a  permit  from  the   city  of 
Evanston   to  operate  the  theatre  was  mentioned,      The  prospective 
lessee  said  he  would  not  care   to    take  a  lease  unless   such  permit   could 
be  obtained,    and  defendant   said  he   could  obtain   this  without 
difficulty.      Thereupon,    the  attorneys  for  defendant,   by  Mx»  Freeman, 
drew  an  escrow  agreement  which  was  signed  by  the  parties.      This 
agreement  recited  that   the  written  lease  dated  March  30,   1935,  was 
deposited  with  Mr.   Freeman   to  be  held  upon   terms  that    "If  within 
fifteen   (15)    days  from  the  date  hereof   there  is  produced  and 
exhibited   to   the  undersigned  a  permit   issued  by  the  Building  Depart- 
ment of   the   City  of  Evanston  permitting   the  use  of    the  premises 
demised  for  theatre     purposes,    then   the  undersigned  is    to   deliver 
one  executed  copy  of   said  lease    to   the  Davis  Street  Theatre  Corpor- 
ation, or  its  attorney,   and  is   to   deliver  the  other  executed  copy  of 
said  lease,    together  with  the  check  deposited  herewith  for  rent  for 
the  first  month  of   said  term,    to  Max  Witkower,   or  his   attorney. 
(2)      If  at   the  expiration  of  said  fifteen   (15)    days   such  permit  is 
not  produced  and  exhibited,    then   at  _the  option  of  the  Davis  Street 
^heatre   Corporation   (which  option  is   to  be  exercised  by  Harry  L. 
Solomon,    who    is   designated   as   its   agent   for   such  purpose)    upon  his 
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request,   one  executed  copy  of   said  lease  is    to  be  delivered  to   the 
Davis  Street  Theatre  Corporation,   and  one,  executed  copy  of   said 
lease,   together  with  the  check  attached  thereto,    is   to  he  deli- 
vered to  ii>ax  Witkower,   or  upon  his  request   the   said  leases  are 
to  he   cancelled.      If   the  leases  are  delivered  at   the   request  of 
harry  L«    Solomon  pursuant   to   the  provisions  of  this  paragraph, 
they  are  delivered  upon   the  express  understanding   and  agreement 
that  the  premises  demised  bf   said  leases  are  taken   as   is.      (3)      In 
any  event  these  leases  are   to  he  delivered  or  cancelled  pursuant 
to    the  terms  hereof  by  not  later  than  April  17,   1935." 

The  check  for   the  rent  was  made  by  kr.    Solomon,  was 
handed   to   defendant   and  by  him  to  Mr.   Freeman,   by  whom  the  escrow 
agreement  was   signed.      This  lease  was  never  delivered  and  was 
never  cancelled  either  by  k'r.    Solomon  or  by  the  De/tis  Street 
Theatre  Corporation. 

The  negotiations  between  the  parties   continued.     They 
met  again  at   the  office  of   defendant's  attorneys  on   July  24,   1935. 
In   the  meantime   the  attorneys  had  rewritten   the  lease.      It   is   in 
evidence,   is  dated  March  30,  1935,   describes   defendant   as  party  of 
the  first  part  and  the  Davis  Street  Theatre   Corporation   as  party 
of  the   second  part  and  lessee.     It  consists  of  13  articles  covering 
31  printed  pages.      It   is  executed  by  defendant  under  his   seal    and 
by  the  corporation   by   its  officers.      In   substance  it   demises  the 
premises   for  a  term  of  25  years  beginning  July  1,   1935,   and  ending 
June  30,   1960.      The   rent  reserved   is  for   tne  first   5  years  46600 
per  annum;    for  the  next   5  years  #7800  per   annum,   and   for  the 
remainder  of   the   term  $9000  per   annum.      The  lessee  agrees   to   expend 
not  less   than    vbOOO   in  remodeling    ;ae  premises  and  prior  to 
beginning   such  work  agrees   to    deposit  ^5,000  in  escrow  as   security 
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to  defendant  against  mechanic's  liens.   Contemporaneously,  the 
parties  executed  another  written  memorandum  of  agreement  reciting 
the  execution  of  the  lease  under  date  of  ttaroh  30,  1935,  and 
stating  that  the  parties  nave  agreed  that  it  is  necessary  to  apply 
for  a  mandamus  against  the  municipality  of  Svanston  to  procure  a 
permit  for  construction  changes  in  the  premises;  that  the  estimated 
cost  of  application  will  be  in  excess  of  #1,C00;  that  Witkower 
agrees  to  pay  #500  for  this  purpose  upon  the  demand  of  Harry  L. 
Solomon,  but  only  in  the  event  a  writ  of  mandamus  issues.   If  no 
writ  issues  Witkower  is  not  liable  on  account  of  costs  incident 
to  the  application  for  the  writ.   The  writing  provides  that  the 
Davie  Street  Theatre  Corporation  will  defray  the  remainder  of  the 
costs  and  will  be  entitled  to  receive  from  Witkower  credit  for  the 
total  amount  for  expenses  incurred  for  this  purpose  against  rents 
accruing  under  the  terms  of  the  lease,  the  total  not  to  exceed 
the  sum  of  51250  less  the  ^500,  if  paid,  to  be  charged  against 
and  credited  upon  the  rent  first  accruing.   M(a)   That  the  Lessee 
will  aave  a  period  of  not  more  tnan  Eighty  (80)  days  from  the  date 
hereof  within  w.iich  to  obtain  all  necessary  permits  to  operate  said 
demised  premises  as  a  theatre.   In  the  event  that  the  Lessee  fails 
or  is  unable,  for  any  reason  whatever,  to  procure  the  necessary 
permits  within  said  period,  then  and  in  that  event  either  party 
hereto  has  the  right  to  cancel  and  terminate  their  lease  dated  the 
30th  day  of  kareh,  1935,  by  serving  written  notice  of  intention 
so  to  do  upon  the  other  party,  either  in  person  or  by  registered 
mail",  and  that  "upon  the  service  of  said  notice  this  agreement 
and  said  lease  shall  become  null,  void  and  of  no  further  force  and 

effect".   Thereafter,  a  petition  for  mandamus  was  filed  in  the 
Superior  Court  and  there  was  judgment  that  the  writ  issue.  The 
City  of  Evanston  appealed  and  no  permit  was  issued  within  80  days 
from  July  24,  1935.   The  time  limited  expired  on  October  12. 
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The  defendant    did  not   take   any  action  until  fioveniber   22,    1935,   when 
he  addressed  a  letter  to   the  Davis  Street  Theatre  Corporation, 
giving  notice   "that   the  leasing,   heretofore  entered  into  between 
yourself  and  the  undersigned  on  Larch  30,   1935,  he,   and   the   same 
is  hereby  cancelled   and  declared  as  null,   void  and  of  no   further 
force  or  effect". 

During  the  entire  time  of  these  negotiations   the  defen- 
dant was  negotiating  with  Balahan  and  Katz   for  the   sale  of  his   en- 
tire leasehold   interest   to    them.      On   cross-examination    .v   said: 
HI   think  Balahan  &  Katz  first   came  into   the  picture  long  before 
your  people  came  in.      Tney  were  negotiating  with  me  during  the  time 
the  Davis  Street  Theatre  Corporation  was  negotiating  with  me." 

On  November  22  (the  day  he  gave  notice  of   cancellation) 
defendant   sold  his  leasehold  to  Ealaban  &  Katz.     i>o   theatre  has 
since  been  operated  on   the  premises.      A  question   as  to  whether  Bala- 
ban  &  Katz  offered  more  money  than   the  Solomon  group  and  an  offer 
by  plaintiff   to  prove   the  sale  by  defendant   to  Balaban  &  Katz 
were iot jected  to  by  defendant   and   the  objection,  we  think,   erron- 
eously sustained.      This   error,   however,    is  not   argued  by  plaintiff. 

The  evidence   discloses   that  thereafter  the  Davis   Street 
Theatre  Corporation   filed   a  complaint  against   defendant   and  Ealaban 
&  Katz,  with  others,    for  the   specific  performance  of  the  lease   of 
July  24,   1935.      An  offer  of  plaintiff  to    show   that   this   suit  was 
settled  by  paying   complainants  #6,000  was   objected   to    and  the 
objection,   as  we  think,    erroneously  sustained.     Plaintiff,   nowever, 
does  not  argue   error  on   this   ruling  but   rests  his  case  upon  the 
contention  that,    as  a  matter  of  law,  under   the  facts   as   stated  he 
is  entitled  to   recover  his   commission   lor   two   reasons,      iirst, 
because  he  produced  a  tenant  who  was  willing  and   able   to  lease 
upon   defendant's  terms;    and   secondly,   because   the  lease  of  July  24, 
1935,  was   a  binding,   obligatory  contract  of  leasing  with  the  tenant 
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whom  he  produced  at  defendant's  request. 

Plaintiff   (rightly  we  think)    argues  as   a  matter  of  law 
that  under  the  terms  of  his   employment  his   commission  was  earned 
when  defendant   (in  Florida)    accepted  the  proposition  oi"  the  pros- 
pective tenant  and  authorized  plaintiff   to   go   t©  I,   Pritzker  of 
Pritzker  and  Pritzker  (his  own  attorneys}    and  have  a  lease  drawn 
"between  him  and   the  prospective   tenant  according   to    the  terms   agreed 
on.      He  further   contends   (correctly  we   think)    that   again  on  April 
2,   1935,  when   the  prospective  tenant   signed  the  lease  as  prepared 
in  the  office  of  defendant's   attorneys   and   gave  a  check  for  the 
first  month's   rent  he  had  for   the   second   time  complied  v?ith  the 
terms  of  his   employment  and   earned  his   commission.      The  defendant 
suggests  possible  issues  of  fact   in   that,    as   it  is  now  said,    the 
tenant  was  a  corporation  without  a  bank  account  instead  of   an 
individual   theatre  operator  as  provided  toy  the  terms  of  the 
employment,   and   that   contrary  to   the  terms  of  that   employment   the 
rent  was  not  tp  begin  on  March  15,  1935.     The  evidence  in  our 
opinion  does  net  disclose  any  issues  of  fact   in   these  respects. 
Cn   the   contrary,   assuming  the  existence  of   such   condition   in  the 
terms   of   employment,    the  uncontradicted  evidence  (documentary  and 
oral)    shows   a     waiver  of  each  and   every  one   of   them.      As  we  read 
the  evidence   there  is  no  material   issue  of  fact   in   this   case. 

The  defendant   admits   that   if   the  agreements  of  July  24, 
1935,    "when   read  together,    constitute  a  mutually,   obligatory,   bind- 
ing  contract  between   the   defendant  and   the  Davis  Street  Theatre 
Corporation,    the  question  of   the  tenant's   readiness,   willingness 
and  ability  is  not  involved".      Defendant,   however,    says  that   the 
contract  made  at   that    time  was  not  mutually  obligatory  because    the 
party  procured  by  the  "broker  had  the  option  to  withdraw  and  urges 
that   a  real   estate  "broker  who   does  no     more   than  procure   such   a 
contract  is  not   entitled   to    commission. 
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Defendant  relies  on  Laurence  v.  Rhodes.  188  111.  96,  and 
kason  v.  Miller.  179  III.  App.  347.   In  the  first  case,  Lawrence 
employed  Rhodes,  a  "broker,  to  "effect  a  sale"  of  premises  at  a  named 
price  per  acre.  Rhodes  produced  Gros3,  a  prospective  purchaser, 
with  whom  Lawrence  made  a  written  contract  of  sale  by  the  terms 
of  whioh  11500  was  to  be  paid  upon  execution  of  the  contract  and 
#10,500  at  the  delivery  of  the  deed  andthe  balance  in  three  equal 
installments,   The  contract  provided  that  if  the  purchaser  upon 
tender  of  the  deeds  failed  to  make  payment  and  execute  a  note  and 
trust  dded  for  further  payments  the  agreement  should  be  null  and 
void  and  the  earnest  money  paid  retained  as  damages,   An  abstract 
of  title  was  furnished  but  Gross  refused  to  accept.   Thereupon, 
Lawrence  returned  the  ^1500  to  avoid  litigation  and  the  tying  up 
of  the  title  to  his  property.   The  broker  recoverdd  for  his  com- 
mission in  the  trial  court,  and  the  Appellate  Court  affirmed  the 
judgment.  Upon  appeal  by  Lawrence  the  Supreme  Court  said  the 
question  of  law  was  whether  plaintiff  effected  a  sale  according  to 
the  terms  of  his  employment.   Shi  court  said  that  plaintiff  con- 
tended that  as  soon  as  the  contract  was  signed  a  sale  was  effected 
and  he  was  entitled  to  his  commission.   Such  contention,  the  court 
said,  could  not  be  sustained. 

"By   the  terii.s  of  the  contract  entered  into  by 
Gross  with  appellant,  Gross  did  not  purchase 
the  premises  and  a  sale  thereof  was  not  thereby 
effected*  Ly  such  contract  Gross  agreed  to 
purchase  the  premises  at  |300  per  acre  or  to 
forfeit  A 500,  it  being  optional  with  him 
whether  ie  would  buy  or  forfeit  the  f1500.   If 
he  saw  fit  to  forfeit  the  #1500,  as  he  had  the 
option  to  do,  no  sale  was  effected  and  no  com- 
pensation earned  by  appellee." 

The  ground  of  the  decision  was  that  the  broker  did  not 
effect  a  sale  but  only  procured  an  option.   The  case  ia  distinguish- 
able from  the  instant  case  in  two  respects.   First,  in  that  the 
contract  there  was  that  the  broker  was  to  "effect  a  sale"  while  here 


-   . 

- 
- 

»■•>>««&  a*  iteoi 

•-     ■■■  ..... 

■9ilW    B««    Wfti     tO    «Oi 

baa 

i 

o 

,  .  :   wsa   9d 

<   sew  »x 

. 

. '     ,  .etfs»(  si  sltfa 


-9- 

the  undisputed  evidence   shows   only  a  contract   to  procure  a  tenant 

ready,    atle  and  willing  to   lease    the  premises  on  defendant's  terms. 

Secondly,    in   that   case   the   oerson  who   declined  to  perform  was   the 

purchaser  (analogous  here   to   the  proposed  tenant);      in   this  case   the 

party  declining  to  perform  was  the  lessor  (analogous   to  the  owner 

in  the  Rhodes   case) .  In   the  Rhodes   case   the  opinion  distinguished 

Wilson  t.  &ason.   158  111,    304,   on   this  ground,    saying  that   the 

contract  was  one  of  the  ordinary  broker  in  v^hich  it  was  not  agreed 

that  a  sale  would  he  effected.     The  court   said  in   such  case  it  was 

not   indispensible   that   a  "valid,   binding  and  enforceable  contract" 

should  be  made. 

In  SfiUS  2s.  filler.   179  111,   App.    347,  Mason   sued  to 

recover   eommiesionB  for  the   sale  of  defendant's  farm.      At   the   close 

of   the  evidence  there  was  a  motion  of  defendant  for  an  instructed 

verdict  in  his  behalf  ottlffe  was  granted,    and  plaintiff  appealed      to 

the  Appellate  Court.      The  contract  with  th<?  proposed   purchaser 

had  not  been    signed  by  him  nor  was   it   signedby  the  wife  of  the 

defendant,  who   at  the  request  of  the  purchaser  was  a  party  to   the 

sale.      In  affirming  the  judgment   the  opinion  pointed  out  these   facts 

and   said: 

"But   if   it  had  been   signed  by  all   the  persons 
named  therein   as  parties,    it  would  have  been  but 
an  option   contract,    in  no  way  binding  upon   the 
purchaser  to   take   the  farm  if  he  saw  fit   to 
forfeit   the  payment  provided  for  therein,   forthe 
reason   that   the   contract  provided  that   in   case  of 
failure  of  the  purchaser  to  make  the  payments 
therein  mentioned,    it  was    to   be   forfeited  and 
determined,    and  all  payments  made   thereunder  up 
to   such  failure  were  to  be  forfeited  and  retained 
by  the   seller  in   full   satisfaction  ef  damages  by 
him  sustained.      By   the   terms  of  the   contract,    the 
purchaser  did  not  buy   the   farm,    and  a   sale   thereof 
was  not  effected, ■ 

The   case  of  Lawrence  y^  Rhodes  has  been  many  times 

distinguished.     Fox  v^  Starr.   106  111.   App.    273;   Russell  v^  Kurd, 

113  111.   App.    63,66;    Scott  r^  Stuart .   115  111.    App.    535;   Packer  Vj. 

Sheppard,   127  111.   App.    598;    Carter  Vj.  Simpson.   130  111.   App.    328; 
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Davis  ▼♦_  Pauler.   170  111.    App.    317,321.      The  distinction  has  also 

been  recognized  by  the   Supreme  Qourt   in  Monroe  v.    Snow,    et   al, 

131  111.   126,   and  cases  there  cited. 

In  Rushkiewicz  y_j,   SJU   George.   226  111.   App,    310,   the 

plaintiff   recovered  a  judgment  for  his   commissi  ion.      The  defendant 

had  requested  plaintiff   to   find  a  purchaser  1'or  hie  property  at  a 

price  from  |<14,500   to    115,000.     Plaintiff   submitted   the  name  of 

Bernard  Pozorski,  who  offered  jj>14,200,   and  defendant  accepted.      A 

written   contract  was   signed  but  before   Bigning   the   defendant  owner 

wrote   into   one  of   the  blanks,    "This   contract  binding  only  in   case 

seller  buys   another  property  on  isorth  aide".     The  purchaser  was 

dilatory  in  making  perliminary  payments.      Tne  property  on   the 

North  Side  had  not  been  bought   and  the   seller  gave  notice  that  he 

would  not  perform  the  contract.      The  broker  then   sued  for 

commission   and  the   seller  defended  on   the   ground   that  he  had 

called  off  the   sale  under  the  clause  inserted  in   the   contract. 

The  opinion  of  this   court  by  kr.    Justice  O'Connor   said: 

"The  defendant  having  aocepted  Pozorski   as   a  pur- 
chaser for  his  property  by  entering  into   the   con- 
tract with  him,    and   the  defendant  not  aaving  been 
influenced  by  any   fraud  or  misrepresentation,    such 
acceptance  of   the  purchaser  was   a  determination  by 
defendant  of  Pozorski' s  ability  to   perform  the   con- 
tract;   and  the  fact   that   afterwards  Pozorski   failed 
to  perform  it   cannot   defeat   the  broker's   right   to 
commission  on   the   ground  that   the  purchaser  was  not 
able   to  pay  the  amount   required,      Pox  v..r  Ryan.    240 
111.    391.      In   the   instrint   case,    although   the _  .con- 
tract   could  not  be   enforced  by  Pozorski   on   account 
of   the   condition   in   the   contract  mentioned,   yet  we 
think   the  execution  of  it  by  the  defendant   deter- 
rainedthe   ability  of  Pozorski   to   carry  out   its   terms, 
since   the   condition  which   rendered   the   contract  in- 
enforceable  was  inserted   lor  the   sole  benefit  of   the 
defendant  and  bore  no   relation   to   the  readiness, 
ability  or  willingness  of  PozorBki    to    carry  out  the 
contract. 

*  *  *  #  *  .4  number  of  decisions  announce    the  law   to 
be   that   a  real    estate  broker,    to  be  entitled   to  his 
commission,  must  present  a  purchaser  to  hla   employer 
who    is  ready,    able   and  willing    to   purchase   the  property 
on   the   terms  proposed  arid  he  will   then  be   entitled   to   a 
commission  whether  a   contract   is  made  or  not.      iiome  or 
these   cases   state   further   that  if  the  principal   accepts 
the  purchaser   either  upon   the  terms  previously  proposed 
or  upon  modified  terms   then   agreed  upon   and  a  valid 
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contract   is  entered  into   between   the  principal   and   the 
purchaser  presented  by  the  broker,    the  broker's   commis- 
sion  is  earned,   but   if   the   contract   entered  into   is 
not   enforceable   then   the  broker  is   entitled   to  no 
commission*      This  latter   statement   is   inaccurate   and 
inconsistent  with  the  first,  because  if  the  broker 
has  presented  a  purchaser  who   is  ready,   able  and 
willing  to  buy  on   the  proposed  terms,    then  he  is 
entitled  to  his   commi a s ion ,    andno    contract  whioh 
his   employer  and   the  purchaser  may   enter  into   can 
affect   this  right.      This   is  obviously  true   and  is   so 
held   in   the   authorities  above   cited," 

The   authorities  are  Jiuonroe  v.    Snow.   131  111.    127; 
Goodrigge  Vj.  holladar.   18  111.   App.    363;   Hersher  v±  Wells,   103  111. 
App.    418;    Sohulte  v.  Meehan.    ^33   ill.    App.    491. 

While  thie  opinion  was  in   course  of  preparation  the  de- 
fendant  called  our  attention   to   the   recent    case  of  Peterson  v, 
kodern  Woodmen  of  America.    290  111.   App.    600.    8  S.S,    (2nd)    704, 
in  which  leave   to   appeal  was  denied  by  the  Supreme  Court,   290  111. 
App.   XIX.     Defendant  urges   this  case  is  decisive.      There  the 
plaintiff  sued   to   recover  commissions   for  obtaining  a  purchaser 
for   the  Saranac  Building  in  Chicago.      At   the   time  the  broker  was 
employed  defendant  did  not   own   the  building  and   the  written   con- 
tract of  employment  was   contingent  upon   the   acquisition  of   such 
title.     The  broker  produced  a  purchaser  who   entered  into   a  contract 
also    conditioned  upon   the  acquisition  of   the  title  by  defendant  on 
or  before  a  said  date.      Court  proceedings  were  necessary.      Title 
was  not  obtained  within   the   time  agreed  and  the  purchaser  and  de- 
fendant  cancelled   the   contract   and  money  deposited  under   it  was 
returned.     There  were  issues  of  fact   there  as  to  waiver,   eto.   which 
had  been  found  in  favor  of  defendant  by  the  trial    court.      The 
judgment  for  defendant  was   affirmed.      The   case  is  distinguishable 
by  the  material   fact   that   the   contract   there  between   the  defendant 
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and  tlae  broker  was   conditioned  upon   the  acquisition  of  the   title. 
There  m  no    such   condition   in    uhe  ^contract  between   the  broker   and 
the  defendant  here,  nor   any   issues   of   fact   similar   to   those  which 
existed  in   the  "Peterson   case. 

She  plaintiff   contends,    *.s   a  matter  of  law,    that  under 
the  general   rule  announced  on   three   different  occasions  he  had 
earned  and  '^fes  entitled   It  his  commissions,     i'irst  when  the 
proposed   cifei   was   eubxuitted    co   the   defendant   in  Florida,   which 
the  defendant   testified   complied  with  the  terms  he   submitted  to 
the  broker;    saeondly,   at   the  meeting  on  April   S,  ?rhen  the  lease 
drawn  by  defendant's  attorneys  was   submitted  and  no  objection  made 
to   it;    and  thirdly,  upon   the   completion  of   the   lease  and  supplemental 
agreement  entered  into   on  July  24,   1935  „     The  defendant  argues  as 
to   each  of    the  first   two  occasions   questions  of  fact  were  involved 
which  are   settled  against  plaintiff's   contortions   by   the  verdict  of 
the  jury,      defendant  admits   that   if   the  agreement   of  July  24,  1635, 
amounted   to    a  valid  and  binding   contract,    then,    a?   &.  master  of  law, 
defendant   is  liable. 

The   facts  we  nave  recited   show   that  only  one  natter  stood 
in   the  way  of  a  complete  understanding  on  July  24,    1955.      This  was 
the  question  wj.ich  had  arisen  between  the   defendant  and  the  proposed 
lessee  about   the  possibility  of  obtaining  a  peiiait   from  the  City  of 
Evajsston,     We   search   the  evidence  in  vain    to    find  sny  facts  from 
which  it   could  be  inferred  that   the  earning  »t     laintiff »e   commissions 
was   conditioned  upon   the  obtaining  of  any   such  perait  or   that  it  was 
at   any   time  masla  a  condition  precedent   thereto.      When   the  matter 
was   first  mentioned  on  April   2,    the  defendant   stated   that  Jfce  would 
be  able  to   secure  the  permit    ^itbout  difficulty.      It  turned  out  this 
was  not   true   I  ut  it  does  not   appear  that  any  duty  was   east  upon 
plaintiff  in   that  reBpect  or  that  he  was   ever  requested  to  obtain 
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any   such  permit.      The  uncontradicted  testimony   is   to   the   effect 
that   the  theatre   company  was   entirely  willing   to  waive  the   80  day 
provision   and   that,    as   a  matter  of  fact,    they  never    took  advantage 
Of  it.     We  have  seen  from  the  authorities  distinguishing  the 
Lawrence-Rhodes   case   that  a  defendant   cannot  "by  availing  himself 
of  a  condition  of  this  kind  deprive  plaintiff  of  his  right   to 
recover  commissions  wi-iich  he  has  earned.     There  is  no   evidence   that 
defendant   at  any  time  informed  plaintiff   that   the  obtaining  of   the 
permit  was  a  condition  precedent    to    the  payment  of  his   commission. 
As  we  have  already  seen,   evidence  was  excluded  by  defendant's 
objection  which  ought  to  have  been  admitted.      It  is  a  fair  inference 
from  all   the   evidence   that   defendant  while   soliciting  plaintiff   to 
obtain   a  tenant  for  him  was  in   fact  negotiating  with  Balaban  &  Katz 
for  an   advantageous   sale  and   to    that   end  appropriating  the  plain- 
tiff's services.     Irrespective  of  otheroocasions,   it  must  be  held 
as  a  matter  of  law  that   defendant   is      concluded  by  the   contract  of 
July  24,   1935,   and   that  plaintiff   is   entitled   to   recover  from  de- 
fendant  the  balance  of   com-iiissions  due  him  in    the   amount  of  .(53700. 
Judgment  will  be   entered  against    defendant   and   in   favor  of  plain- 
tiff in  this   court  for  that  amount. 

REVERSED  WITH   JUDGMENT  HERE 
AGAINST  DEEEFDAKI  4KB  XI  EAVOR  OE 
PLAl&TIEE  139    THE   AwOUBT  OE   5)3700.00. 

McSurely,  P.    J.,    andO'Connor,    J.,    concur. 
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MORRIS  RUBIN SON, 

Appellant, 

vs. 


ARMOUR  AND  IMPACT,  an  Illinois 
Corporation,  and  R.  H.  CABELL,  /  ) 
AppelleeB.     J      ) 


)         APPEAL  IROM  SUPERIOR  COURf 

\ 


MR.  JUSTICE  MATCHETT  delivered  the  opinion  oe  the  court. 

Rubinson  on  March  23,  1938,  filed  notice  of  a  separate 
appeal  from  Paragraph  2  of  an  order  entered  jecember  29,  1937.   The 
order  was  entered  upon  defendant' ■  "amended  motion  to  dismiss  the 
amended  complaint  of  said  plaintiff,"  Paragraph  2  of  the  order  ap- 
pealed from  states,  "That  said  motion  to  dismiss  is  sustained  as  to 
the  amended  complaint  of  Morris  Rubinson,  "being  Count  III  thereof, 
and  said  plaintiff  electing  to  stand  by  said  Count,  the  same  is 
hereby  finally  dismissed," 

The  record  filed  in  this  court  purports  to  describe  an 
"amended  complaint"  filed  August  27,  19  37,  in  a  cause  wherein  Morris 
Rubin  son  and  Michael  Gidwitz  are  plaintiffs  and  Armour  and  Company, 
an  Illinois  corporation,  et  al, ,  defendants.   The  pleading  describes 
itself  as  "Count  III,  an  amendment  of  the  complaint  filed  herein, 
November  27,  1936."  The  record  does  not  contain  any  complaint  filed 
on  November  27,  1936.    It  therefore  appears  the  pleading  is  a  part 
of  another  pleading  which  is  not  in  the  record.   An  examination  of 
Count  III  discloses  taat  it  refers  to  supposed  rights  of  Rubinson 
only.   In  substance  it  avers  that  he  is  an  original  subscriber,  owner 
and  holder  of  5  shares  of  1%   cumulative  preferred  snares  of  stock  of 
Armour  and  Company,  evidenced  by  certificate  issued  December  27,  1924, 
which  is  attached;  that  these  shares  issued  as  part  of  a  reorganization, 
were  acquired  at  the  solicitation  of  the  company  of  which  at  that  time 
a  majority  of  the  defendants  (unnamed)  or  tneir  relatives  or  associates 
were  directors;  that  the  corporation  was  organized  under  the  laws  of 


8£S0* 


,  .■  .       _  ' 

I 

- 
,  Jbaf>n9£i 

,  ij  a   baa 

l 

--■..._.  .:     ,  ■       .       <  4  J  ,     J :      .(  ■      ■ 

•■  '  - 

,  ,  ■■   aloiiilXl  as 

,  fM#l 

■ 
• 
'to    ■>  '(Woas  "to 

moO 

toa   nl      .Tfloo 

bos 

■  r«    ,  >;oarxA 

j-*4#    !Jbsilo£*d-£   si    j.1olxlw 

.  .  J3    69'XlWpO«    9*9W 


IllinoiB  on  April    7,    1900;    that   as  of   January  1,    1931,    there  were 
three   types   of   shares  authorized  by   the   charter  of  the   corporation; 
that   dividends  were   to  he  paid  on   preferred   s'-ares   out   of  net 
profits  as  declared,   not   in   excess  of  1%  per  annum;    that   dividends 
on    otner   ana   different   kin  is   of    stock    should  not   te  paid  unless 
prior  livid --ads  nad  teen  paid  on   the  preferred   stock   and   sufficient 
funds   remain   to   pay  preferred  dividend a  for  one  year  in  advance; 
that   the  preferred   stock  sigkt  be  redeemed  by  payment  of   $115  oer 
share  plus  accrued  dividends;    tnat   these  provisions     iti  otners 
were   eet  forth  in   the  certificate  of   stock   and  in   the   charter  of 
the   company   and    contained   other  provisions   in   conformity  "'ith    Sec- 
tions  61-64   of   chapter   32   of  Cahill'a  IllLois  Rev,    Stats.,    1931; 
that    the   preferred  dividends  were  partially  paid  but    that  on  1 ovem-- 
ber  1,    1936,    there  was  a   total   accumulated,  unpaid  dividends  upon 
each  share  of   the  preferred  of  $31.50.      Paragraph  8  avers:      "The 
company  has  paid   and   is   threatening   to   pay  dividends  without  paying 
accumulations   and   current   dividends  on  preferred   shares,   including 
the   plaintiffs,    in   contravention   of  the  plaintiff's   rights   and 
priorities   as   aforesaid."      The  pleading  prays  for   an    injunction 
against  paying  any  dividends  until   accumulated  dividends  of  $31,50 
and    current   dividends   are  paid  on  preferred  shares. 

On  December  29,   1937,    the   defendants  (Armour   and  Company 
and  K.    E,    Cabell)    filed  an    "amended  motion    to   dismiss"    the    "amended 
complaint  and  Counts  1 ,   II   and   III    thereof"  because   of  a  misjoinder 
of  plaintiffs   and  a  misjoinder  of   counts,   because  the   allegations 
of  Counts  I    and   II    are  inconsistent   affording  no  basis   for   a  cause 
of  action   and  because  no   judgment    could  be   given  in   favor  of  "both 
plaintiffs   since   one   is   a  hoi  "er   of  f%  preferred   stock  and   the 
other  plaintiff   is  a  holder  of  6%  prior  preferred   stock  and  for 
other  reasons   stated  in   the  motion. 

If   the  purpoee   of  Rubinson   in   filing  this  appeal    is   to 
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prevent  confusion,  the  purpose  has  not  been  accomplished.   The  rec- 
ord Ave*  not  contain  the  original  complaint.   As  already  stated, 
the  amended  complaint  designates  itself  as  an  amendment  to  the  com- 
plaint filed  November  27,  1936.  Mo    such  complaint  is  found  in  the 
record.  Neither  Count  I  nor  Count  II  is  in  the  rfoord,   There  is 
nothing  before  us  by  wiich  the  rights  oi'  any  of  the  parties  can  be 
determined  with  certainty.   Manifestly  there  is  a  misjoinder  of 
parties.   It  is  pointed  out  that  under  Section  26  of  the  Civil 
Practice  Act  (construed  in  Hitchcock  v.  Reynolds.  278  111.  App. 
559-62)  misjoinder  of  parties  is  not  sufficient  ground  for  dismissing 
a  suit.   The  order  of  December  29  shows  that  the  motion  of  defend- 
ants was  sustained  as  to  Count  I  of  the  amended  complaint  of 
Michael  Qidwita;  tnat  he  elected  to  stand  by  the  count  and  the  same 
was  finally  dismissed.   The  third  paragraph,  of  the  order  sbows  that 
the  motion  was  overruled  as  to  the  amended  complaint  of  Morris 
Bub  inn  on  and  Micha«ai  uidwitz,  being  Count  II  thereof,  and  leave  was 
given  to  defendants  to  answer  within  20  days.   It  therefore  appears 
that  there  is  now  pending  in  the  Superior  court  the  amended  com- 
plaint of  both  Hub in  son  and  Gidwitz,  on  which  for  aught  we  can 

all 
tell/the  rights  of  all  the  parties  may  be  adjudicated.   A  party  may 

not  succeed  upon  an  appeal  by  bringing  up  only  a  fragment  of  a 
record  from  which  it  is  impossible  to  determine  what  the  rights  of 
the  pr,rties  litigating  may  be.   There  is  no  averment  in  Rubinson'e 
pleading  that  preferred  dividends  were  unpaid  on  August  27,  19  37, 
when  hie  amended  pleading  was  filed.  As  already  stated,  there  is 
an  averment  that  part  of  these  dividends  were  unpaid  on  IiTttllf 
1,  1936.   It  is  a  fair  inference  that  such  payment  had  been  made 
before  August  27,  1937.   Upon  oral  argument  t ;ds  was  stated  to 
be  true  by  attorney  for  defendants  and  was  not  denied  by  attorney 
for  Rub in son,  plaintiff  Rubinson  taking  the  position  tnis  was  ap- 
pealing to  matters  outside  the  record.   The  pleadings  are  to  be 
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oonstrued  most  strongly  against  him.  Every  presumption  is  in 
i'avcr  oi"  the  action  of  the  nisi  rjrius  court.  i.o  sufficient 
reason  has  teen  shown  to  reverse,  and  the  order  is  affirmed. 

icSurely,  P.  J.,  and  O'Connor,  J.,  concur. 
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D.    I.    DORI-JSYER  and  OTTO  F./ 
DORkEYER, 


Appellants, 


298  I.A.  620 


3 


A.    P.    DORMEYER  iuAKttF  ACTUM. 
6CKF&1Y,    a  corporatioifvr'*H. 
DORMEYER;   EARL  LUDGIM    JO  SEP 
J.   kILOSCH  and  J.   S«  ftttfLAM ,/»■ 
Creditors'   Committee  oKj^g/' 
A.    F.    Dormeyer  iianufacturTng 
Company, 

Appellees. 


APIEAL   FROM 
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OK  COUHTY. 


MR,    JUSTICE  O'COKjKOR  DELIVERED   THE   OPINION   8F    Tlffi   COURT. 


Plaintiffs,   as   stockholders  of  defendant  A.   P.   Dormeyer 
kanufacturing  Company,    a  corporation,    filed  txieir   complaint  in 
chancery  against  defendants   claiming   that   5,000   shares  of  the 
increased   capital    stock  of   defendant    company  was    improperly  issued 
"because  it  had  not  been  paid  for;    and  the  prayer  in   this   con- 
nection was   that  2,600   shares  of   such   stock  issued  December  1,   19  31, 
be  ordered  cancelled.      There  were  other  matters  urged  in   the  com- 
plaint 7'hich  are  of  no    importance  on   this  appeal.      After  the  issues 
were  made  up,    the  cause  was  referred  to   a  master   in   chancery  who 
took  the  evidence,  made  up  his   report   and  found   that  2600   shares 
of  the  capital    stock  had  been  validly  issued  and   recommended   that  a 
decree  be   entered   sustaining  the  validity  of  those   shares  of  stock; 
and  other  recommendations  were  made  which  are  not   involved  here,   a 
decree  was   entered   in   conformity  with  the   recommendations  of  the 
master  aud  plaintiffs  appeal. 

The  record   discloses    that  on   September  27,    1929,     he  A. 
P.    Dormeyer  manufacturing  Company  was  incorporated   in   ti^is   state; 
the   capital   etock  was  10,000   shares  of  no   par  value,   which  was 
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etated  to  "be  paid   for  in  property  appraised  at  $131,663,25.      A.   i\ 
Dormeyer,  who  was  afterward  president,    subscribed  for   5,030   shares; 
plaintiff,   D.    I.   Donaeyer,   his  wife,  who  was   secretary,   4,780 
Bhares;    J.   E.   ftovak,    50   shares;   B.   S,  Decker,   40   shares  and  Charles 
C,   Bombaugh  100   sl-ares.      The  books   of   the  laanufacturing  Company, 
contrary   to   the  provisions  in   the   charter,    showed  a  capitalization 
of  the   company  of  $100,000   and  a   surplus  of  $31,663,25,   and  the 
evidence   shows  it  was   the   intention   of   the  incorporators   and   sub- 
scribers  that   the   capitalization    should  be  as   shown  by  tue  books. 

thf 
The  master  found  that    the  attorney,    in  preparing/ application 

for  the   charter  made  a  mistake.      It  further  appears   that   in   June 

or  July,   1931,   ene  of   the  banks  with  which  the  Manufacturing 

Company  did  business   insisted   that   the   surplus   as   shown  by   the 

books  of   the   company   should  be   eliminated.      To  bring  this  about, 

A,   P,   Dormeyer,   the  president,    and  his  wife,   D.    I.   Dormeyer,    the 

secretary  of   the   company,  who  were   then   the  owners  of  9,658  shares 

of   the   outstanding  capital    stock  of   the   company  of  9,948  shares, 

on   July  30,   19  31,   filed  with  the   Secretary  of  State  an  application 

for  permission   to   increase  the   capital   stock  of   the  Company  from 

10,000   shares  to  15,000   shares  of  no  par  value,      ThiB  document, 

signed  by  the   secretary  and   signed  and   sworn   to   by  the  president 

of  the   company,   recited  the  giving  of  notice  required  by  law  to 

each   stockholder,    etc, ,   of   the   time   and  place  of  the   special 

meeting  of   the   stockholders;    that  at   such  meeting  a  resolution 

was  passed   that   the   oapital    stock  be  increased  from  10,000   shares 

to   15,000   shares  of  no  par  value;    that   the   increase  of   5,000 

shares  was   to  be  paid  for  in   oash  of  $18,336,75.      August  14,   1931, 

the  Secretary  of  State  issued  hie  certificate  of  such  increase 

in   the   capital    stock  of  the   company.      At   that   time  the  two  plaintiffs 

were  members  of   the  board  of  directors  of   the  corporation;      the 

Other  two   directors  were  A,   P.   Dormeyer,    the  president,   and  E.   H, 
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Decker,    such   four  persons  at    the   time  being  all  of  the   stockholders. 

The  master   found  that   as   a  matter  of  fact  there  was  no 
meeting  of   the   stockholders  or  directors   oalled  or  held  for  the 
purpose  of  authorizing   the   increase  of   the    capital   stock.      August 
31,   1931,    shortly  after  the   increase  was   authorized  toy  the  Secre- 
tary of  State,   the   corporation  issued  its   certificate  to  A.  F. 
Dormeyer,   the  president,   for  4,830  shares  of  the  increase.     This 
certificate  was   signed  by  him  as  president   and  by  his  wife,   one  of 
the  plaintiffs,    as   secretary.      On   the   same   day  an  entry  was  made   in 
the  books  of  the   corporation   crediting  the   capital   stock  with 
#50,000  which  was   charged  against   the  .$31,663.25  which  was  then 
carried  on   the  books  as   surplus,   and  the  balance  of   about  $18,000, 
to  make  up   the  #50,000  -    5,000   shares  at  $10  per  share.      December 
31,   1931,   A.    F,   Dormeyer  transferred  and  assigned  the   certificate 
for  4,830   shares  to   the   Company  and  a  new   certificate  was  issued 
to  him  for  the  2,600   shares  involved  in   this   suit. 

July  8,   1932,   defendant,  E,   A.   Dormeyer  obtained  a  judgment 
in   the  Municipal   Court  of  Chicago   for  $37,786,75  against  his 
brother,   A.   F.   Dormeyer,   president  of  the    corporation,    and  sought 
to   levy  upon   7,479    shares  of   stock  which  it  was   claimed  were  owned 
by  A»    F,   Dormeyer,    the  Judgment   debtor,   but  at   the   time   these 
shares  of   stock   stood   in   the  name  of  D,   I,   Dormeyer,    the  presi- 
dent's wife;      the   2,600   shares  were  included   in   the    7,479    shares. 
The  bailiff  being  unable   to   levy  on  the   shares  of  stock  which   stood 
in   the  name  of  D.    I,   Dormeyer,    the  wife,    thereafter  H.   A,   Dormeyer 
filed  his  bill   in   the  Superior  Court  of  Cook  County  setting  up 
that   the   stock  was  owned  by  the  Judgment  debtor  and  that  it  be 
so   decreed,    so    that   the  bailiff   could    sell    the    stock.      October   27, 
19  33,   a  decree  was   entered  by  the   Superior  Court   in   accordance  with 
the  prayer  of   the  bill   and  afterward  the  bailiff  of   thg  Municipal 
Court   sold   the   shares  of   stock  according  to  law  and   they  were 
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purchased  by  the  judgment   creditor,  H.    A»   Dormeyer.      In  the   Superior 
Court   case,   A.    F.   Dormeyer,   D.    I.   Dormeyer,    the  corporation,  A.   £'. 
Kloehr  and   J.    J,   iilosch  were  made  defendants.      The  bill   charged 
that  A.   F,   Bormeyer  made  a  pretended   sale  ol'   the   shares  of   stock  to 
his  wife  for   the  purpose  of  preventing  the  bailiff  of   the  municipal 
Court  from  levying  on   the   stock.      In  bex  answer  filed   in   that   case, 
Mrs.   Dormeyer  averred  that   she  was   the  owner  of  the   shares  of   stock 
and   that   she  had  paid  for  them  with  her  own  money. 

There   is   also   evidence   to   the   effect   that   the   corporation, 
at   the   time   it   issued  its   stock  for   the   increase  was   indebted   to 
A.   F.    Dormeyer  and  wife  and   that   the  new   stock  was   charged  in 
part   against   this   indebtedness. 

The  record  further  tends  to   show  that  as  a  result  of  the 
selling  of  the   2,600   shares  of   stock  and   the  other   shares  by  the 
bailiff  of   the  Municipal   Court,   A.   F.   Dormeyer  and  his  wife  lost 
control   of  the   company,    the   controlling  interest  having  passed  to 
other  uands,    and   that   afterward  the   complaint   in   the  instant   case 
was   filed  by  Mrs.    Dormeyer  and  Otto  F.   Dormeyer,   a  brother  of  A. 
F.   Dormeyer,    to    cancel   the   2,600   shareB  and  apparently  if   this 
result  was  brought   about   the   controlling   interest  wo-uld  again  be  in 
A*   F,   Dormeyer  and  wife  or  the   creditors'    committee. 

There  is  little  or  no   dispute  in  the  evidence  but  plain- 
tiffs' position  is   that   the  increase  of  the   capital   stock  was  void 
because  no    statement  of   such  increase  was  properly  filed   in   the 
office  of  the  Secretary  of  State,    as  the   statute  provides;    that 
there  was  no    special  meeting  of   the   stockholders  held  which  author- 
ized the  increase  of  the   capital   stock,    and  that   the  increase  which 
included   the   2,600   shares   in   question  was  not  paid   for. 

The  master  found   that    the  books   of    the   corporation   January 
1,   1932,    showed  an  indebtedness  of   the   company  to  A.    F.   Dormeyer 
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Of  but   *10.77  and  not  #30,000,    from  which  he   concluded  that   "A.tf. 
Dormeyer's  account  was   charged  with  the  price  of   the  new  stock 
issued    to  him."       The  master  further  found  that   some  part  of   the 
books  were  destroyed  by  the  direction  of  A,   F,   Dormeyer  and  that 
plaintiffs  had   failed  to   produce  evidence  to   sustain   the  burden 
the  law  placed  upon   them  that   the   2,600   shares  had  not  been  paid 
for  but  on   the   contrary  the  master  found  that    "the  preponderance 
of   the  evidence  is  to   the  effect   that   the    said   shares  of   stock  were 
paid  by  a  charge  against   the  moneys   due  to  A.   f«   Dormeyer  and  D, 
I.   Dormeyer  from  the   corporation,    and  by  the  application  of  the  paid 
in     surplus  of  #31,663,25  to   capital."     The  finding  of  the  master 
was   in  all   respects  approved  by  the   chancellor  and  we   think  it  was 
the  only  finding  warranted  by   the   evidence.      Certain   it   is  we  would 
not  be  warranted   in  holding   that   the   finding  of   the  master, 
approved  as   it  was  by  the   chancellor,    is   against   the  manifest 
weight  of  the   evidence.      Paaedach  v,   Auw,    364  111.    491. 

Plaintiffe  cannot  now   complain    that    the  provisions   of  the 
statute   applicable   to    the   increase  of  capital    stock  by  a  corporation 
was  not   technically  complied  with,      itoreover,  we  are  of  opinion 
that  plaintiffs  are  estopped  to    contend  in   the  instant   case  that   the 
2,600   shares  of   stock  were  not  paid  for  because  of   the  decree 
entered  in   the  Superior   Court.        In   that   case  A.   P.    Dormeyer,    D„   I. 
Dormeyer,    the   corporation   and  two   others  were  defendants.      The   issue 
raised  there  was   as  to  whether  the   2,600   shares  as  well   as  other 
shares  of   stock  belonged  to   A.   5",   Dormeyer  or  his  wife.     krs. 
Dormeyer  in  her  answer  averred  that   they  belonged   to  her  because 
she  had  paid  for   them  with  her  own  money.      The   court  decreed  against 
her  and  that   decree  aas  not  been  reversed  or  modified.      Obviously 
she   cannot  now  be  Heard  to    say  that   the   2,600   shares  of   stock  had 
been   issued  without   consideration  and   therefore  void,     hor  do  we 
think  that  Otto  F»   Dormeyer,    the  other  plaintiff,    is  in  any  better 
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positic-n.      Apparently  he  was  not   a  party  to   the   Superior  Court 
action  "but  he  was  a  director  of  the   company  and  the   company 
was  a  party  defendant,    and  it   could  have  been  urged  that   the 
stock  was  invalid  because   it  had  not  been  paid  for,   but   such 
defense  was  not  made  by  anyone.      The   decree  of  a   court  of  general 
jurisdiction   is  not  only  res  adfjudicata  of   the   issues   squarely 
involved,  but  often  it  is  res  adjudicata  of  any  other  issues  that 
might  be  raised   in  that   case.      If  it  had  been  decreed  by  the 
Superior  Court   that   the   2,600   snares  were  void,   obviously  this 
suit  would  not  be  brought.     Plaintiff,  Otto  J?.   Dormeyer,   did  not 
testify  in  this  case. 

There  is  much  evidence  in   the  record  and  findings  of   the 
master  and  of   the   chancellor   to  which  we  have  made  no   reference 
but  we  are  clear  that  upon  a  consideration  of  all   tae  evidence 
in   the  record  plaintiffs*    contention   cannot  be  sustained,    and   the 
decree  of  the  Circuit  Court  of  Cook  County  is  affirmed. 

BECREE   AFFIRMED. 

J&oSurely,  P.    J.,    and  fcatchett,    J.,    concur. 
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MAX  ADLER, 

Appellee , 


FROM 


B.  J.  .iLTEEIMER,  D.  J.      "/  }     /         CIRCUIT  COURT 
BRUMLEY  ana  JACOB  LEVIN, 

Appellants.    /       If********^    \   COOK  COUTTY. 

.  justice  o'Odnhgr  delivered  the  opinion  or  the  court. 

i 

§ 

Plaintiff  filed  his  complaint  in  chancery  against  the 
three  defendants  as  a  committee  praying  that  defendants  be  decreed 
to  endorse  a  #49,000  check  made  payable  jointly  to  plaintiff  and 
defendants  and  to  deliver  the  check  to  plaintiff.  The  case  was 
heard  by  the  ohancellor,  a  decree  was  entered  as  prayed  for  and 
defendants  appeal. 

The  record  discloses  that  in  1927  Straus  Brothers  Invest- 
ment Company  was  engaged  in  the  business  of  underwriting  first 
mortgage  bond  issues,  arid  at  that  time  agreed  to  loan  ^600,000  to 
the  Sylvester  Lewis  Realty  Company,  a  Missouri  corporation,  wi  th 
which  to  construct  and  equip  a  hotel  in  St.  Louis,  Mo.   April  20, 
1927,  the  Realty  Company  executed  its  trust  deed  conveying  the  St. 
Louis  property,  together  with  the  building  to  be  erected  thereon, 
to  secure  the  payment  of  the  $600, 000.   The  loan  agreement  provided 
that  the  Straus  Company  would  reserve  ^70,000  of  the  amount  loaned 
to  pay  for  the  furniture  and  furnishings  of  the  hotel.  The  money 
was  to  be  paid  out  by  Straus  as  the  building  progressed.  It  was 
found  that  the  cost  of  the  building  -ould  exceed  the  amount  provided 
for  that  purpose.  In  October,  1927,  the  Realty  Company  asked  Straus 
to  release  the  ^70,000  so  that  it  might  be  used  to  pay  for  the  com- 
pletion of  the  building.  This  was  agreed  to  provided  the  Realty 
Company  would  give  a  surety  bond  to  Straus  that  the  hotel,  when 
completed  would  be  fully  equipped  and  furnished  and  on  October  12, 
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1927,   such  surety  bond  was  delivered  to   Straus,   signed  by  the  Realty 
Company,   as  prinoipal,   and  the  Hartford    .ccident  ft  Indemnity  Com- 
pany as  surety,  wherein  they  bound  themselves   to  the  trustees  in 
the  trust  deed  in  the   principal  sum  of  v75,000.     The  bond  recited 
the  obligation  of  the  Realty  Company,   the  principal,   to  construct 
the  hotel  and  to  furnish  and  equip  it  at  a  cost  of  not  less  than 
V70,000  on  or  before  February  1,   1928,   free  and   clear  of  all  liens 
and  claims.     Upon  receipt  of    the  bond,  Straus  agreed  to  permit 
the  $70,000  reserved  to  b©  applied  toward  the  psyment  of  the  hotel 
building  and  this   amount  was  thereafter  paid  out  by  Straus  add 
charged   to  the  Realty  Company.       ^fter  the  completion  of  the  build- 
ing,  the  Realty  Company  was  unable  to  obtain  the  necessary  furniture 
and  furnishings.      Thereafter  Straus  guaranteed  to  the  merchants 
payment  for  the  furuiture  and  fixtures  installed  in  the  hotel, 
.afterward  the  Realty  Company  and  the  Surety  Company  failed   to 
pay  for  the  furniture  and   furnishings  and  Straus  paid  approximate- 
ly ^71,000  for  them.     Demands  were  taade  both  upon  the  Realty 
Company  gni  the  Surety  Company  to  repay  the    ,71,000,  but  payment 
was  refused.     Thereafter,    in  1929,   Buit  was  brought  in  St.   Louis 
against  the  Realty  Company  and  the  Surety  Company  on  the  boni    and 
in  1934  a  judgment  ni  entered  in  that  case  against  the  Surety 
Company  for  ^85,448.60.     This  judgment  was  afterward  settled  for 
^71,000  and  after  deducting  the  attorneys*   fees  and  certain  other 
expenses,   there  regained  a  net  amount  of     49,000  due  to  Straus 
and  those  claiming  under  it.     Both  plaintiff  and  defendants  in 
the  instant  case  uiade  claim  to  the  ^49,000  and   therefore  the 
Surety  Company  made  its  check  payable  to  the  plaintiff  and 
defendants,    jointly,    and  it  was  certified  by  a  Chicago  bank. 

In  April,   1930,  Straus  was  in  need  of  funds  and  borrowed 
v350,000  from  plaintiff  and   AfXll  28,    1930,   gave  its  note   for 
th-t  iniiillHnt  due  on  or  before  two  years  after  date,   and  on    to  e 
next  day  executed  and  delivered   to  plaintiff  its  collateral 
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deposit  and  pledge  agreement.     This  agreement  specified  a  greut 
number  of  shares  of  stock  and  bonds  that  were  pledged  to  secure 
the  payment  of  the  ^550,000.      I^dluded  in   such  pledged  asr eta  was 
"the  interest  of  Straus  in  and  to   the  bond  in  the  principal  sum 
of  #75,000  guaranteeing  the  payment  and  installation  of  furnish- 
ings" in  the  St.   Louis  Hotel   (being  the  surety  bond  executed  by 
the  Realty  Company  as  principal  and  the  Hartford  Accident  and 
Indemnity  Company  as  surety,   above  referred  to.)     The  collateral 
deposit  and  pledge  agreement  further  provided  that  as  long  as 
Straus  was  not  in  default  to  plaintiff,  Straus  had  the  right  to 
withdraw  certain  of  the  pledged  securities  upon  paying  certain 
specified  sums,  one  of  which  was  that  Straus  might  withdraw  from 
the  pledged  collateral  the  surety  bond  upon  payment  of  $»5,000. 
The  collateral  mentioned  in  this  agreement,  with  the  exception 
of  the  surety  bond,  was  delivered  by  Straus  to  plaintiff,   Mler, 
and  two  days  thereafter,  i.ay  1,  Straus  executed  and  delivered  to 
plaintiff  an  assignment  of  the  surety  bond  assigning  to  Adler  all 
of  the  Straus  interest  in  and  to  the  surety  bond,   as  part  of  the 
collateral  to  seoure  the  payment  of  the  ^50,000. 

September  1950,   about  .our  months  after  the  assignment 
by  Straus  to  plaintiff,  Straus  found  itself  in  need  of  further 
sums  of  aoney  which  it  undertook  to  raise  by  selling  a  £600,000 
collateral  note  issue  and  in  this  connection  it  entered  into  an 
Indenture  of  Trust  .-ith  the  Foreman  Trust  ft  Savings  Bank,   as 
trustee.     To  carry  this  out,  Straus  delivered  a  great  many 
different  securities   to    the  bank,   aggregating  over    .800,000  as 
collateral.     Included   in  this  collateral  was  an  assignment  dated 
September  17,   1930,   of  "that  portion  of   the  Account  Receivable  in 
the  sum  of  $75,700  not  exceeding  the  sum  of   V50,7C0  aue  to  the 
undersigned  from  Sylvester  Lewis  Realty  Coapany  ***  said  sum  of 
$50,700  having  been  advanced  by  the  undersigned  as  part  of  the 
payment  for  furniture,   furnishings,  personal  property  and  equip- 
—  -»-  **,«,  at.   Louis  hotel.     That  document  also 
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assigned  to  the  bank  as  Trustee,  "the  surety  bond  In  the  principal 
sum  of  ^75,000,  dated  Ootober  IS,  1927,  executed  by  Sylvester 
Lewis  Realty  Company,  as  Principal,  Hartford  accident  and  Indem- 
nity Company,  as  Surety   •  guaranteeing  the  payment  and  instal- 
lation of  furnishings  in  said  Fairgrounds  Hotel,  covered  by  said 
Account  Receivable."  * 

"The  undersigned  represents  that  tbs  surety  bond  in  the 
principal  sum  of  £75,000,  listed  in  the  aforesaid  collateral, 
has  heretofore  been  pledged  with  other  collateral  to  one  Max  Adler 
(plaintiff) ;  that  said  bond  and  said  other  collateral  can  be 
released  from  said  pledge  to  Max  Adler  upon  payment  of  ^£5,000; 
that  the  undersigned  holds  and  owns  an  Account  Receivable  from 
Sylvester  Lewis  Realty  Company  in  the  sum  of  §25,000  in  addition 
to  the  aforesaid  .account  Receivable  in  the  sum  of  ^50,700,  and  the 
undersigned  represents  that  said  Adler  pledge  does  not  in  any  manna? 
adversely  affect  said  Account  Receivable  for  i50,7Q0  and  the 
collateral  pledged  as  security  therefor,  other  than  as  above  set 
forth. " 

The  three  defendants,  Altheimer,  Brumley  and  Levin  are 
successors  to  the  Foreman  Bank,  Trustee,  in  the  indenture  of 
trust  in  connection  with  the  ^600,000  collateral  note  issue. 

Straus  made  defaults  in  the  payment  of  the  s<350,000  not© 
to  plaintiff  and  in  the  #600,000  collateral  note  issue,  the  owners 
pf  which  are  rex>resented  by  defendants,  and  in  June  1931,  Straus 
was  placed  in  receivership  by  proceedings  in  the  Federal  Court. 

Plaintiff  Adler  claim©  he  is  entitled  to  the  *49,000 
involved  in  this  suit  by  virtue  of  the  assignment  bjt  Straus  to  him 
of  Straus%  interest  in  the  surety  bond,  as  mentioned  in  the  collat- 
eral deposit  agreement  of  April  29,  1930,  and  the  assignment  of 
May  1,  1930  executed  by  Straus  to  him,  because  on  the  trial  there 

was  more  than  $232,000  still  due  and  unpaid  on  the  $350,000  note 
and  that  the  fair  liberal  cash  market  value  of  the  balance  of  the 
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collateral,  then  In  plaintiff's  possession,  not  including  the 
$49,000  was  £60,600. 

On  the  other  hand,  defendants'  position  as  stated  by  their 
counsel,  is  that  the  surety  bond  "was  a  guarantee  bond  securing 
the  primary  obligation  of  the  Sylvester  Lewis  Realty  Co.   It  was 
collateral  to  the  Realty  Co.'s  principal  obligation  to  pay  for 
the  furniture  installed  in  the  Fairgrounds  Park  Hotel;  and  this 
principal  obligation  became  an  account  receivable  when  Straus 
advanced  the  money  to  pay  for  that  furniture." 

There  ie  evidence  to  the  effect  that  Straus's  books  show  an 
account  between  it  and  the  Hotel  Company  and  the  ledger  sheets  are 
in  evidence.  Apparently  these  sheets  shov?  the  ■  <.ccount  Receivable." 
Defendants1  counsel  further  say  "the  assignment  of  the  guaranty 
bond  without  the  assignment  of  the  underlying  debt,  the  account 
receivable,  vested  in  the  transferee,  Max  .idler,  mere  naked  legal 
title  -vhich  he  held  for  the  benefit  of  the  one  holding  the  under- 
lying obligation,"  and  the  argument  seems  to  In  that  since  ndler 
had  a  mere  assignment  of  all  the  Straus  interest  in  the  surety 
bond,  but  no  assignment  of  the  "underlying  debt,  the  account 
receivable  ,  he  is  entitled  to  no  part  of  the  ,49,000,  but  on  the 
contrary,  since  the  "underlying  debt,  the  account  receivable  ,  was 
assigned  to  the  Foreman  Dank,  Trustee,  defendants*  predecessor, 
it  is  entitled  to  the  ];43,000. 

In  support  of  these  contentions  a  great  many  authorities 
are  cited  and  dlsoussed  but  we  think  they  are  wholly  inapt.   The 
collateral  deposit  and  pledge  agreement  between  idler  and  Straus 
is  clear  -md  unambiguous,  it  specifically  pledges  the  interest 
of  Straus  in  the  surety  bond  as  part  of  the  colls  teral  to  the 
.£550,000  note  given  by  Straus  to  dler.   That  document  also  provides 
that  as  long  as  Straus  is  not  in  default  he  may  withdraw  the  inter- 
est of  Straus  in  the  surety  bond  upon  nnyment  of  #25,000.  Two  days 
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after  the  surety  bond  was  signed,  May  1,  1930,  Straus  executed  and 
delivered  a  formal  assignment  to  ^dler  of  its  interest  in  the  surety 
bond,  which  states  the  "assignment  is  given  to  Max  Adler  as  part  of 
the  collateral  to  secure  the  payment  of  the  note  for  ^350,000. " 
This  document  is  likewise  clear  una  unambiguous.  More  than  four 
months  thereafter,  September  17,  1930,  3traus  executed  to  t  he 

an  Bunk  as  trustee  "that  portion  of  the  account  Receivable  in 
the  sun  of  #75,700  not  exceeding  the  sum  of  ^50,700  due  from  the 
undersigned  to  the  Sylvester  Lewis  Realty  Company.  3y  that  assign- 
ment Straus  pledged  among  other  things,  as  security  with  the  bank, 
the  surety  bond  in  question,  in  which  document  it  was  expressly 
stated  that  ''The  undersigned  represents  that  the  surety  bond  in  the 
principal  sum  of  #75,000,  listed  in  the  aforesaid  collateral,  has 
heretofore  beoi  pledged  with  other  collateral  to  one  Max  Mler, 
and  that  it  might  bs  released  upon  payment  of  .^25,000  to  /,dler. 

From  this  written  document  it  is  clear  that  all  the  interest 
of  Straus  in  the  surety  bond  was  assigned  to  Adler  as  collateral 
security  for  the  payment  of  the  ^350, 000.  Of  course,  if  the 
Hotel  Company  or  the  Surety  Company  had  paid  for  installing  the 
fur:  iture  mi   furnishings  in  tae  hotel,  then  the  bond  vrould  have  been 
of  no  force  or  effect,  but  when  they  fs.iled.  to  cb  this,  the  Surety 
Company  was  liable,  and  this  has  been  adjudicated  by  the  courts  of 
Missouri.   The  fact  that  the  physical  possession  of  the  bond  was  rot 
turned  over  to  Mler  but  was  afterwards  delivered  to  the  Foreman 
Bank,  as  Trustee,  we  think  can  make  no  difference.  Neither  defen- 
dants nor  their  predecessor  have  suffered  any  loss  because  they 
have  been  unable  to  collect  on  the  bond,  because  in  the  assignment 
to  the  bank  by  Straus,  tfrom  which  we  have  above  quoted)  the  bank 
was  specifically  advised  that  the  bond  had  theretofore  been 
pledged  as  collateral  to  ^dler. 

Defendants  further  contend  that  the  surety  bond  was  a 
chose  in  action  and  personal  property  within  the  Chattel  Mortgage 


.••lov  lleb 
>nocf 

. 
i 

fait 

i 

. 

s  e     i  x  mm  xR~  ■ 
,i 

■   aew 


-7- 

Recording  Act,  and  the  failure  of  plaintiff  to  tither  take 
possession  of  the  bond  T'or  to  record  an  instrument  reciting  that 
possession  was  being  retained  by  the  pledgor"  in  accordance  v.ith 
the  uct,  rendered  the  assignment  and  pledge  void  as  against  the 
Foreman  Bank,  as  Trustee.  Section  1  of  chap.  95,  111.  Rev.  Stats. 
1937,  provides  that  "No  mortgage,  trust  deed  or  other  conveyance 
of  ■jtmul  property  having  the  effect  of  a  mortgage  or  lien  upon 
suoh  property,  shall  be  valid  as  against  the  rights  and  interests 
of  any  third  person,  unless  possession  thereof  shall  be  delivered 
to  and  remain  -with  the  grantee,  or  *•*  the  instrument  is  acknow- 
ledged and  recorded   *  and  every  such  instrument  shall,  Tor  the 
purposes  of  this  act,  be  deemed  a  chattel  mortgage." 

We  think  it  clear  that  the  pledging  of  Straus's  interest 
in  the  surety  bond,  and  the  assignment  of  it  to  plaintiff  do  not 
fall  within  the  provisions  of  the  section,  «e  think  the  bcafi  wm 
not  personal  property  ithin  the  meaning  of  the  act.  It  mi  an 
agreement  made  by  the  Hotel  Company  and  the  Surety  Company  that 
might  ripen  into  an  obligation  and  it  W9M   not   intended  by  the 
legislature  that  such  pledge  or  assignment  should  be  recorded. 
National  Live  Stock  Bank  v.  First  National  Bank,  203  U.S.  296;  Cole 
ft     7  rple,  90  111.  58;  Harsh  v.  Woodburry.  42  Hubs,  45d;  Putnam  v. 
TThlte,  76  Mb.  551. 

Defendants  further  contend  that  the  court  erred  in  refusing 
to  permit  them  "to  amend  their  pleading  to  conform  the  pleadings 
to  the  proof  already  introduced. ::  BM  the  last  day  of  the  trial 
and  rrhen  nearly  all  the  evidence  had  been  introduced,  counsel  for 
defendants  asked  le«ve  to  rile        I  aent  to  ■■"er 

stating  that  if  they  --ere  permitted  to  file  the  amendment  they 
Tould  have  BVI  testimony  to  offer,  other  -vise  they  would  not  offer 
anymore.  The  amendment       .dered  but  leave  to  Tile      ..nied. 
In  the  proposed  amendment  defend  aits  set  up  that  the  ^350,000 
loaned  to  Adler  vms  part  of  another  transaction  involving  shares 
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of  -nook  and  sought  to  hove  the  t"o  transactions  interpreted  as 
one;  that  p*-rt  of  the  consideration  for  the  >D50,000  loan  was  an 
agreement  in  connection  ith  shares  of  stock.  Defendants*  answer 
to  the  complaint  was  filed  November  6,  1935,  and  the  proposed 
amendment  was  offered  December  27,  1937,  practically  at  ths  olose  of 
the  evidence,  ^'e  "ind  no  suggestion  v.'hy  t; _±£,    amendment  was  not 
offered  sooner  sol  are  clearly  of  the  opinion  that  the  trial 
judge  flid  not  abuse  his  discretion  in  refusing  to  permit  defendants 
to  file  the  amendment. 

The  decree  of  the  Circuit  Court  of  Cook  County  is  affirmed. 

DECPEE  AFFIRMRD. 
MoSurely,  P.J.,  and  Matchett,  J.,  concur. 
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SOUTH  EAST  VLTXOBUL  BAUK  Oi?  01110  ,00, 

a  national  banking  corporation*     J 

(Petitioner)       Appellee. 
F 


BOARD  0.J1  JDUCA.TIOJT  OF 
CHIC.  GO,  a  Dody  politj 
corporate,   et  al* 


and 


CS&18B  B.  SG0VILL3,   JR., 
of   ths  jstate   of  Charles 
Deoea3ed, 

(Petitioner)* 


V* 


BOARD  0?    WSOAtim  01?    THi  CITY  OP 
CHICAGO,  a  "body  politic  and  corporate, 
et  al. 


370-9910 


,   v-on\oli dated 
)  Undet  Cause 
STo.  3TC-9910 


1   Ho*   37C-14033 


JOHN  W< 


tauchot, 

(Respondent) 


INTER- 
LOCUTORY 

.AL 
PROM 
CIRCUIT 
OOU-'T  OP 
COOK 
COUNTY. 


■ppellant. 


MR.  PRESIDING  JUSTICE  BURKS  BEEVBBEB  TH3  OPINION  0?  THu  COURT* 


This  appeal  was  consolidated  for  hearing  vri.  th  the  appeals 
in  cases  Nos*  40352,  40354,  40355  and  40356,  and  we  have  this  day 
filed  an  opinion  in  the  appeal  of  V?aukesha  Lime  &  Stone  Company 
et  al.,  Gen.  Ho.  40352*  The  factual  situation,  reasons  and  con- 
clusions stated  in  that  opinion  apply  with  equal  force  to  the 
instant  appeal* 

For  the  reasons  stated  in  the  opinion  in  cause  No.  40352 
the  order  of  the  Circuit  court  of  Cook  county  entered  June  21, 
1938,  granting  ■  temporary  injunction  is  reversed. 

i  IB  KE1B&SS32* 
.  ullivan  and  Friend,  JJ*,  concur* 
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SOUTH  JA3T  UATIGHAL  BANK  0]?  CHICAGO, 
a  national  "banking  corporation* 

(Petitioner)       appellee, 


T» 


BOARD  0?    ilDUC.  TION  0?    THSfciTjf  Off 
CHICAGO,   a  "body  politic  ai 
corporate,    et  al« 


CHAKL3S  B.  SC0VILL3,  JR.t?  as  trustee/ 
of  the  Estate  of  Charles/B.  Scoville*'' 
Deceased, 

(Petitioned)       ..ppellee, 

v. 

BOARD  OP   EDUCATION  OP  THjS  CITY  OP 
CHICAGO,  a  "body  politic  and  corporate, 
et  al. 


interlocutory 

i  A.PMSU  PROM 
Consolidated      } 
Under  Cause       )  GiruUIT  COURT 
No.   370-9910      ) 

)  OP  OOrK 


j   COUNTY. 


No.   370-14033    ) 


RALPH  A.   LiVIlTp 

(Respondent)         appellant. 


KB*  IRg&XSXgS  JUBTICi:  BUKO  SBLITSRBD   T£i  OPINION  OP   THAI  COURT* 

This  appeal  was  consolidated  for  hearing  with  the  appeals 
in  cases  Nos.  40352,  40353,  40355  and  40356,   and  we  have   this   day 
filed  an  opinion  in  the  appeal  of    vaukesha  Lime  &  Stone  Company  et  al., 
Gen.  Ho.  40352.       The  factual  situation,   reasons  and  conclusions 
stated  in  that  opinion  apply  v/ith  equal  force   to  the  instant  appeal. 

Por   the  reasons   stated  in  the  opinion  in  cause  No*  40352 
the  order  of  the  Circuit  court   of  Cook  county  entered  June  21,  1938, 
granting  a  temporary  injunction  is  reversed. 
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SOUTH  JUST  HATIOSfti  BUR  Oi?  CHECACe, 
a  national  basking  corporation* 

( J?e  ti  i  1  one  r )    /  j>t.1i  Ice, 

f    I  n 

V.  / 

BOARD  07  ECTOATIW  0?   IHS  #OT  0? 

SSXGA3G,  a  "body  pclitic|and  corpora^ 

et   al.  \    I  ■  M  }  APP'.&L  1901 

isoli<?ated  j  01  BO  HI  COURT 

)   Urlder  Cause  i 

CHARSwfi  B.  -SC0VTLI3,  JR.,   ap  Trustee          )  wo*  3709§01fl  ]  ov 

of   the  folate  of  CKaKLp  E.f  SJOYilL;J,        j  ~  j 

Deceased,          (PetiUon&r)     fppe^lee,          )  J  CQmT1[m 


)  1T0» 


370-14033    ) 


BOARD  OF   .JDUOATIOH  C>t  TJHE2  01 TY  OF 

CHIC  A  00,  a  oody  politic   and  corporate,      5 

et  al.  ) 


CHIC, GO  eilf  2MJS  AID   TRUST  GO.   et  al. 
(Respondents)     appellants. 


mr.  mmwz&a  msies  mm.:*  x^aimss  ties  qpihxob  car  ths  court. 


This  appeal  was  consolidated  for  hearing  with  the  appeals 
in  oases  Itfos.  40552,  40353,  40354  and  40355,   and  we  have  this   day 
filed  an  opinion  in   the  appeal  of  Waukesha  Lime  &  Stone  Company 
at  al.,   (Jan.  TTo.  40352.     The  factual  situation,  reasons  and  con- 
clusions stated  in  that   opinion  apply  v?ith  equal  force   to  the 
instant  appeal. 

3?or  the  re-sons  stated  in  the  opinion  in  cause  ?Jo.  40352 
the  ord«r  of  the  Circuit  court  of  Cock  county  entered  .Tune  21,   1938, 
granting  a   temporary  injunction  is  reversed. 

ORSSS  RSTSRSinj. 

Sullivan  and  friend,  JJ.,  concur* 
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JOSJFH  Br.OItvBG2YKiexep*r«or_    /  ) 

of  the   estate  of  KfBBrc  KAJf 
deeeased  , 

Appe^leep       >^j        APp1£^h£ROM  MUNICIPAL 

t*  /  /  j        COOirioF  OHIO    GO* 

THJ  PRUD3NTIAL  IlTSmi'iHCii/CCaiPAOT  J 

OF  AM.IP.ICAp  a  corpora tion*  ) 

Appellant.  ) 

MR.   JUSTICE  PPOi^D  LAliYJl^D   333  OPIFIOH  Of   TKS  COUKT. 


Joseph  Bronarozyk,  executor  of  the  estate  of  llobert 
Karlo,  deceased ,  "brought  suit  on  an  insuranoe  policy  on  the 
life  of  deceased  issued  by  The  Prudential  Insuranoe  Company  of 
America,  defendant  herein,  payable  to  the   estate  of  insured* 
Trial  was  had  "before   the  court  without  a  jury,  resulting  in 
judgment  for  plaintiff  for  $559.13,  from  which  defendant  appeals. 

The  policy t  hearing  date  December  25,  1933 «  was  issued 

without  a  medical  examination  on  the  life  of  Robert  Karlo,  t.ho 

was   then  fifty-one  years  of  age.     The  policy  provides    that  it 

shall  not  take  effect  if   on  the  date   thereof  insured  be  not  in 

sound  health?  hut  in  such  event   the  premiums  paid    thereon  shall 

he  returned.     In  his  application  for  iss uanee  of   the  poliey  Karlo 

was  asked  oertain  material  questions,  whifah,   together  with  answers 

thereto,  are  as  follows t 

"17a.      «hat  is  the  present  condition  of  health  of  life 
proposed?      .nswert     Good* 

"17*.       hen  last  sick?     Month.     Year,     .-.newer s  ITerer. 

"17c.     Cf  what  disease?       n&wer *     Hone* 

M13*     .Does  any  physical  or  mental   defect  or  infirmity 
exi  s  t  ?      ^n  swer :     So • 

"19*     Has  life  proposed  ever  suffered  from  consumption, 
asthma  ***  heart  disease  ***?       .nswerj     30   to  all." 
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It  is  urged  as  ground  for  reversal  that  plaintiff  cannot 
recover  under  the  policy,  "because  the  undisputed  evidence  shows 
that  the  insured  was  not  in  sound  health  on  the  date  of  the  policy, 
and  particularly  because  defendant  was  induced  to  issue  the  policy 
by  misrepresentation  of  material  facts,  amounting  to  fraud  on  the 
part  of  the  applicant. 

As  "bearing  upon  the  state  of  Karlo* s  health,  there  is  evi- 
dence biat  Dr.  Jdmund  T.  Bartkowiak  had  treated  him  in  May,  1933* 
Karlo  at  that  time  complained  of  a  cough  and  general  weakness,  and 
the  physician  recommended  that  he  "bo  sent  to  the  Cook  Qounty  Hoopi  tal. 
Karlo  was  admitted  to  the  Hospital  Hay  3,  1933,  and  discharged  there- 
from on  June  7  following,  and  sent  to  the  Psychopathic  Hospital,  /hen 
he  entered  the  Cook  County  Hospital  Dr.  David  C,  Lerner,  an  interne, 
took  his  history  and  tbbjS*   a  physical  examination  which  revealed  an 
enlargement  of  the  heart  and  liver  and  a  swelling  of  the  ankles* 
Dr.  Lem»r  etated  that  these  symptoms  were  indicative  of  a  heart 
which  had  "broken  down,  and  characterized  his  condition  as  cardiac 
decompensation.  In  the  history  given  to  Dr.  Lerner,  Karlo  stated 
that  he  drank  ahout  a  pint  of  alcohol  daily.  The  interne  described 
Karlo* u  decompensated  heart  as  a  serious  disease.  Another  interne, 
Dr.  Alex  B.  Kagins,  examined  Karlo  in  May,  1933,  when  he  entered  the 
Cook  County  Hospital,  He  found  that  his  heart  and  liver  were  en- 
larged, and  that  there  was  an  edema  of  the  knees.  He  explained  the 
latter  as  a  condition  showing  »welliag limbs,  resulting  from  the  heart 
ailment,  produced  "by  an  enlarged  heart  due  to  high  blood  pressure. 

The  hospital  records,  which  Y^ere  admitted  in  evidence  upon 
the  hearing,  show  that  Karlo' s  condition  when  discharged  in  June, 
1933,  was  ahout  the  same  as  when  he  entered  the  hospital.  He  had  a 
swelling  of  the  ankles  of  some  months'  standing*  pain  in  both  legs, 
loss  of  appetite,  nervousness  and  a  cough,  all  of  several  months* 
duration.   The  diagnosis  as  shown  "by  the  examination  and  history 
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was  arteriosohlerotio  heart  disease,  in  mild  decompenr>ritior  , 
myocardial  degeneration.  After  beinr  in  the  hospital  for  over 
a  month  Karlo  "became  irrational  and  was  sent  to  the  Psychopathic 
Hospital*  He  died  November  5,  1934,  less  than  a  year  after  the 
policy  was  issued.  Upon  the  trial  defendant  made  a  tender  of 
$38.37,  representing  the  premiums  paid  on  the  policy,  plus  interest, 
which  was  refused  by  plaintif f « s  attorney,  and  judgment  was  there- 
upon entered  in  favor  of  plaintiff* 

The  application  for  insurance  was  made  about  six  months 
after  Karlo  had  been  under  observation  and  had  received  treatment 
in  the  Cook  County  Hospital  in  May  and  June,  1933,  and  it  is  reason- 
ably certain  that  in  December  of  that  year  he  was  still  afflicted 
with  the  (iisease  from  which  he  died  a  year  later.  However,  in  his 
application  he  denied  having  any  serious  disease,  and  in  response  to 
the  interrogatories  hereinbefore  set  forth  he  specifically  answered 
that  when  application  was  made  the  condition  of  his  health  was  good, 
that  he  had  never  been  sick»  that  he  had  no  physical  or  mental  defect 
or  infirmity,  and  that  he  had  never  suffered  from  he?.rt  disease.  Ob- 
viously, if  the  insurance  company  had  been  told  the  facts  disclosed 
by  the  evidence  it  would  have  had  an  opportunity  to  investigate  the 
hospital  records,  which  would  have  revealed  the  serious  condition  of 
Karlo* I  health  while  in  the  hospital,  a  short  time  before  he  applied 
for  the  policy,  and  in  the  light  of  all  the  information  to  which  it 
was  entitled,  the  company  could  then  have  decided  upon  the  application 
on  the  basis  of  all  the  facts.   hether  or  not  Karlo  was  aware  of  the 
serious  state  of  his  health  shortly  prior  to  the  application  for  in- 
surance, it  is  apparent  from  the  record  that  he  wis  not  in  sound  health 
at  the  time  the  policy  ms  issued.  The  law  is  well  settled  that  an 
Insurance  company  has  a  right  to  the  truth  and  that  the  utmost  good 
faith  is  required  by  the  applicant  for  an  insurance  policy. 

Plaintiff's  counsel  argue  that  by  the  terms  of  the  policy 
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the  application  for  insurance  v;as  not  a  part  of  the  contract. 
although  the  application  was  not  attached  to  the  policy,  it  clearly 
formed  the  basis  for  the  contract  of  insurance,  and  unci; out tedly  the 
representations  made  Vin  the  inducement  for  the  issuance  of  ;he 
policy.  The  law  in  thia  state  is  well  settled  that  an  application, 
even  thouch  no^  attached  to  the  policy,  is  admissible  in  evidence 
where  fraud  is  charged.  In  Supreme  Jouncil  v.  Beggs,  110  111.  -»pp* 
139,  where  a  similar  contention  wa3  made,  the  court  said  that  the 
extrinsic  evidence  contained  is  the  application  was  admissible  to 
prove  charges  of  fraud  and  deceit  which  induced  defendant  to  enter 
into  the  contract,  and  the  court  made  the  pertinent  observation 
that  if  this  were  not  the  law,  it  would  practically  oust  the  courts 
of  jurisdiction  to  inquire  whether  T.Titten  contracts  were  induced 
and  obtained  by  fraud,  because  the  fraud  rarely,  if  ever,  appears 
on  the  face  of  the  instrument.   /e  also  recently  held,  in  ;".>pudeaF 
y.  National  Life  &  cot.  Ins*  Go,,   287  111.  pp.  602,  that  the  trial 
court  properly  admitted  the  applic.-  tion  for  insurance  in  evidence. 
Plaintiff's  counsel  further  contend  that  a  provision  in  a 
life  insurance  policy  that  no  obligation  is  assumed  by  the  company 
prior  to  the  date  thereof,  nor  unless  on  said  date  the  insured  is 
alive  and  in  sound  health,  merely  means  that  the  applicant  must  not 
have  contracted  a  disease  between  the  date  of  the  application  and 
the  issuance  of  the  policy,  and  that  the  provision  does  not  apply 
to  a  condition  that  existed  prior  to  and  at  the  time  of  making  the 
application.  The  several  cases  cited  by  plaintiff  in  support  of  this 
contention  were  all  based  upon  policies  issued  pursuant  to  a  medical 
examination.  In  James  v.  iTational  Life  &  accident  Ins.  Co.,  265  111* 
App.  436,  one  of  the  cases  cited  by  plaintiff,  the  defendant  waived 
all  defenses  except  nonfulfillment  of  the  preliminary  provisions  of 
the  policy,  and  no  fraud  was  charged  as  in  the  case  at  bar.  Johnson 

v.  Royal  Neighbors,  253  111.  570,  involved  a  situation  where  the 
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applicaut  had  answered  the  questions  t.ruthfull:r  hut  the  agent  wrote 
untrue  mwil  therein.   The  circumstances  of  that  case  are  not  at 
all  analogous  to  the  facta  at  oar,  because  in  the  instant  proceeding 
the  agent  asked  Karlo  all  the  questions  on  the  application*  and  the 
answers  were  written  in  as  given  by  the  applioant*  who  thereafter 
signed  the  application.  There  is  evidence  that  the  agent  who  pro- 
pounded the  questions  to  Karlo  did  not  know  that  he  was  suffering 
from  disease  or  that  he  had  been  under  the  prior  care  of  a  physician* 
and  he  said  that  if  he  had  known  these  facts  he  would  not  hare  sub- 
mitted the  applies ti on. 

Another  case  relied  upon  by  plaintiff  is  ValBh  v.  Prudential 
Insurance  Company  of  America*  285  111.  App.  226.  The  Appellate  court 
in  a  subsequent  opinion,  filed  in  For  tuna  v»  Prudential 
Insurance  Company^  287  111.  App*  620 »  said  that  after  giving  the  /alsh 
case  respectful  consideration*  "we  are  satisfied  that  it  is  at  variance 
with  the  Tomasun  case  (  estern  &  Southern  Life  Insurance  Company  v. 
Tomasunj  358  111.  496),  which  is  the  most  reoent  expression  of  our 
Supreme  court  on  the  subject, ■  and  thereby  in  effect  overruled  the 
conclusions  reached  in  the  vjalsh  case. 

After  considering  the  evidence  and  the  contentions  made  b/ 
the  respective  parties fl  we  have  reached  the  conclusion  that  plaintiff 
cannot  recover  under  this  policy  because  the  defendant  was  induced  to 
issue  the  policy  through  the  fraudulent  representations  of  Karlo  as  to 
the  state  of  his  health,  and  also  because  the  condition  precedent  con- 
tained in  the  policy,  namely,  the  sound  health  of  applicant*  did  not 
exist,  >\s    to  the  first  reason,  the  law  is  well  settled  that  an 
applicant  for  life  insurance  is  not  exempted  from  the  operation  of  the 
ordinary  rules  of  common  honesty  and  good  faith  in  his  dealings  with 
the  oompany  in  procuring  a  policy  (Tanner  v.  Prudential  Insurance 
Companyj.  283  111.  ..pp.  210,  and  in  furnishing  data  which  constitutes 
the  basis  for  a  decision  on  the  part  of  the  oompany  as  to  whether 
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or  not,  it  will  issue  the  policy,   the  applicant  must  answer  ques- 
tions  triAthfully  so  as  to  put  the  insurance  company  in  poet ee si on 
of  all  the  facts  and  enable  it  to  make  ft*  Sj&ea k igution  and  decision 
whether  it  wishes  to  insure   the  applicant,  (atipolch  ■?_.  Metropolitan 

As  to  the  second  reasons  we  consider  the  oase  of  Western  & 

latent  expression  of    the  law  in  this  3tate,   anc  therefore  controlling. 
ffe  have  frequently  had  ooc;-9icn  to  pas::  upcn  the  rule  laid  down  in 
the  Tomasun  oase?  and  as  recently  as  in  the  case  of  gorgen  v« 
0 onti nental  Casualty QSSSSBB&L  2S0  £*•*«  APf»   *©&#  '..'herein  petition  for 
leave   to  appeal  wan   denied  by  the  Supreme  court  saids      "lie  gai5  class 
of  whatever  conflict   there  hr,r-  beon  £jt  t&@  sutfcacritles  of  tM  ;  or 
other  jurisdiction  en  the   question   of  vhat   character   of  misrepresen- 
tationswill  sv*i#  insurance  policies,   ^he  lav;  hap  "been  settled  in 
this   state   in  _a^crn_ j; _^  cuthgrn.  XAf c  Ina«   Co,  ?,   Votiasunj   3E8  111. 
496,   that  material misrepresent  arsons,  e^a  though  I.onci  :iy  or 

l^g.v.ggj;J^.pg-A^.»,..v^;j2..7.0^'..,?.  pp^py  °f  iE.ju15n.cc-;,* 

Plaintiff*  s  counsel  t:et:k  to  distinguish  the   i'otriar.aa  c'iss  from 
the  proceedings  in  the  case  at  bar,   on  the  ground    -hit  the  Tomu,:.un 
case  was  an  action  in   equity  for   the  cancellation  of  a  policy,  whereas 
the  instant  suit  is   one  at  lav;,     2"his  eon  ten  tic- a   '  i  h  l"].oviso  u^.ce  ia 
Gormen  7»  pontinental  (Jasua.lty  Company,   fc-upra,  and  Was   dispo^"^.  of  "by 
the  appellate  court  by   saying  *we    c-hink   that   the  conclusion  reached 
(in  the  ;?OH^.auu  0'-.3e)  ma  intended  by  the  OuprsHio  court  to  Vj  equally 
applicable    :o   actions  at  law** 

The  represent rtions  made  by  ICerlo  in   this  proceejin^  aatjrially 
affected  Loth  the  acceptance   of   the   risk  and   uhe  U&&&X4   s.s,3uwed  by 
the   cojgipany,   and   it  is  inconceivable   that  Karlo   aid  not  kno*v   chut 
he  had  been  sick,   after   f.pencin^  more  than  a  month  in  the  Uook  county 
hospital,  where  hit  condition  was   diagnosed  as  a  serious  heart  ailment* 
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oinoo   tha  case  was  tried  Tjy  the  court  ?;ithout  a.  jury, 
it  will  serve  no  useful  purpooe   c r»  remand   tlio  law  for  another 
trial.       Therefore,   the  Jndgnent   of    ,he  IfunicipE.l  court  i;;  reversed. 

Burke;  ?•  J»i  and  Sullivan*  J.,  concur* 
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P30PLJ  0?    TBS  Bt  TJ  OF 
ILLINOIS, 

Appella 


PATRICK  P.   DWXSRi 


App^.L  -mm  caiiflxu. 

COURT,  COOK  CCOFTYt 


,Ppeii.0.  1  29  8  I. A.  621 

KR.   JUSTICE  VSSOa  BRSSVH8BS  tUa  OPlfflON  Off   THS  COURT* 

On  March  23,  1938,  the  criminal  court  granted  Patrick  P. 

Dwyer,   defendant  herein,  a  new  trial  in  the  cause  entitled   "people 

v.  Patrick  P»  Iteyer,  Indictment  No*  39065."     Upon  the  filing  of  a 

petition  by  the  People  in  this  court,  an  order  was  entered  October 

11,   1938,  for  leave   to  appeal  from  that  order* 

Defendant  was  tried  and  convicted  in  the  criminal  court 

-pril  14,   1926,  under  an  indictment  charging  robbery  while  armed 

with  a  dangerous  weapon,  and  sentenced   to  the  state  penitentiary 

for  from  ten  years   to  life.     He  sued  out  a  writ  of  error  to  the 

supreme  court,    the  conviction  was  sustained  and  judgment  affirmed 

February  16,  1927,  in  People  v.  lawyer,   324  111*  363,  and  he  has 

since  been  confined  in  the  state  penitentiary* 

December  28,  1937,  I>wyer  filed  a  verified  petition  in  the 

nature   of  a  writ  of  error  coram  nobis g  under  section  72  of    the 

Civil  Practice  act   (chap*  110,   Illinois  Revised  otats.  1937),    the 

material  portions  of  which  are  as  follows: 

"Your  petitioner,  Patrick  P.  Dwyer,   in  his  own  proper 
person,   and  by  Jrjnec  M.  3urke ,   Thomas  J.  HoCormick  and   Gene  J* 
Giacomelli,  his  attorneys,    respeotfully  represent  unto   this 
Honorable  Court,    the t  petitioner  is  illegally  detained  and  con- 
fined  in  the  Illinois  otate  Penitentiary  at  Joilet,  Illinois,  and 
held  by  virtue  of  a  certain  mittimus  issued  out   of   the  Criminal 
Court   of  Cook  County  founded  and  based  upon  a   defective,   illegal 
and  void   judgment   entered  on   the   fourteenth  (14th)   day  of  April* 
a*  £••  1926,  before  His  Honor,  Judge    .illiam  IT.   Oeinmill,  now  de- 
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ceased,  v*ho  was  at  that  time  Judge  of  the  -uperior  ^ourt  of  Cook 
County  and  ex-offiolo  Judge  of  the  Criminal  Court  of  Cook  *;  ounty, 
and  holding  said  Criminal    :ourt. 

"Your  petitioner,  further  respectfully  represents   that  on 
January  20,  1926,  an  indictment  was  returned  "by  the  Grand  Jury  of 
Cook  .- ounty,   •tearglng  your  petitioner  with  robbery  wMle  armed    .dth 
a  deadly  weapon,  and  alleged   that  on  ^December  20,  1925,   the  defand- 
ant    (your  petitioner)  did  make  an  assault  upon  one  John     ilson,  and 
by  f oroe  and  violence  did  rob,  steal,   take  &n&  carry  away  the  sum 
of   Tv.o  Dollars   (f2.C  );    that   afte     said  indictment   «&s   raiurr.&d, 
defendant   retained   one  Herzog,   an  attorney  at  law,  duly  licensed  to 
practice  in  the  atate  of  Illinois,  as  his  attorney,   to  represent 
him  and  to  conduct  his  defense  in  said  proceedings   that  the  fees  of 
the  said  Mr.   Herzorr  were  paid   to  Mm  by  the    defendant,   and    that   the 
said  Mr.  Herzog  filed  Ms  appearance  as  defendant's  attorney  with 
the  Clerk  of  the  Criminal    :ouri.  of  Cook  .'ounty  and  said  ap^eararjoe 
was  filed   of  reeord   on  March  30,  1926;   that  the  cause  was  called 
before  His  Honor,  Judge   Gemmill,   on  Barch  2,   1926,  and  wai    ordered 
continued  until  larch  18th,  1926 J   that  on  March  19th,  1926,   the 
cause  was  again  ordered  continued  until  March  31,   1926,    i  a  :     .hat 
at  that  time  the  defendant  *as  arraigned  on  said  indictment  and 
entered  a  plea  of  not  auilvy,   and    that  Bald  plea  was  entered  and 
filed  of  record  in  said  court  and   that  the  cause  was   then  ordered 
continued  and   set  for   trial  on    .pril  12,  1926,  and   chat  when  said 
cause  was  called  for    trial  on   the  12th  day  of    vpril,   1926,    the   court 
summarily  ordered   that  the  ilufwirfmil  be  taken  back  into  custody, 
without  entering  any  order  continuing  asid  cause,  and   that   cm   the 
14th  day  of     pril,  1926,  without  notice  to  the  defendant  or  his 
attorney  the  defendant  was    taken  before    the  a  euro  and  placed  on 
trial  J    that   at    that   time   the   defendant  protested  that  neither  he 
or  his  lawyer  were  notified   or  knew  thai   the  cause  WW   ccminc  to 
trial,  but   the  court  notwithstanding  his  protect,  and  without  his 
consent,  and  \\dfchou£  notice   to  his  attorney,  appointed  an  attorney, 
one  James  J.  Barbour,   to  represent  him,  notwithstanding  the  fact 
that   the  defendant  had  employed  and  paid,  an  attorney  and   that  said 
attorney  had    prepared  his   defense;   and   that  said  attorney  had  filed 
his  appearance,   and    than   said   appearance  uill    on  file   at    the 

time   of  the  appointment  of  the  said  Barbour;  that  the  defendant  did 
not  know  or  did  not  consult  ait*  or  did  not  auohoriee  the   a  id  Jiaes 
J.  Barbour  to  represent  Mm;  neither  did  he  give  any  authority  to 
the  said  Jamas  J.  Barbour    Mi  represent  him;     neither  did  he  authorize 
the  said  James  J»  Barbour  to  file  his  appearance  in  his  behalf ,  and 
that  he   at  no  time  made  any  rep  .ions   to  the  court  that  he  was 

without  funds   to  employ  counseij   that  there  is  no  order  of  court 
entered   substituting  the   said  James  J.  Barbour  as  Ms  duly  authorized 
attorney;   that  there  is  not  and  never  was  any  petition  on  file  re- 
questing or  no  order  sand,  t  ting  hi  a  said  attorney  Herzog  to    dthdraw 
from  said  case  and  substituting  the   said  Barbour  in  Ms  pi as  a  and 
stead;  neither   did  Ms  attorney  associate  himself  l -ith  or   •  uthorize 
the  said  Jamee  J.  Barbour  to  represent  Mm,  but  the  court  on  its  own 
motion,  without  notice  to  defendant  or  hi*   attorney  of  record  compelled 
the   defendant   to  prooeed   to  trial  after  appointing  the  said  Barbour  as 
Ms  attorney,  but   the   Mid  Jamee  J.  Barbour  did  not  represent  him 
durin?    said   trial;    that  a  jury  was  impanelled  and  sworn,   testimony 
was  taken  of   atata's    witnesses  without  erosa-exawinotion,  no  evidence 
was  introduced  on  "behalf   of  the   defendant  &nd  that   the  defendant  was 
found   otiltyj    W»t   there  wpo  a  judgment  entered   on  the  verdict  of    the 
lury  and  the   defendant  was  sentenced   to  the  Illinois  gfrtata  penitentiary 
for  a  period  of    ten  years    to  life,   feat  a  mittimus  was  issued  out  of 
said   court  and   defendant  was  incarcerated  in   said  penitentx^ry  where 
he   still  remains. 
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"Your  petitioner  further  respectfully  represents  that  the 
said  James  J.  Barbour  wa3  not  empowered   to  act   as  hit;   attorney  on 
a  motion  for  a  new  trial  or  in  arrest  of  judgment,  and   did  not 
appear  and   so  act,  nor  did  any  other  attorney  .appear  and  so  act, 

"Your  petitioner  further  respectfully  repressnts  unto   this 
Honorable  Court,   that  immediately  upon  the   return  of   said  verdict 
and  prior    to    the   rendition   of   the  judgment   of   said  verdiot  the   de- 
fendant pretest*!   in   open  court   that  he   did  not   receive  a  fair  trial, 
in   ohat  he    ni   denied    the   right   of  counsel   to  crosr.-eitaaiine   the   state's 
vdtnesses  and   to  present  his   defense   to   the  charges  contained   in  said 
indictment* 

"Your  petitioner  further  respectfully  represents   to  this 
Honorable  Court   that  at  no   time   did   the   said  James  J,  Barbour 
function  as    the  defendant**  attorney  and   that  on  August  1,   1936, 
he,    the   said  James  J.  Barbour  wrote  a  letter  to  the  Board  of  Pardons 
of  the  ~>tate  of  Illinois,  ?/hich  is  in  verge  and  figures  as  follows* 

'aU&.  1,   1936. 

Honorable  Beard  of  Pardons, 
iprinf^f  ield , 

Illinois. 

In  the  matter  of  Patrick .ffiyyer  J*595-3-Joliet. 
Gentlemen I 

I  have  bean  asked  by  l?r.  J,   J,  McCarthy,  counsel  for  Mr, 
Duyer,   to  correct  an  error  in  the  common  law  record  in  a)\vyer*s 
case  whereby  it   appears   that  I   represented  I>wyer  on  the   occasion 
of  his  hearing  oefore  Judge   Oemmill  when  he  was  sentenced. 

The  fact  is    that   I  at  no   time  represented  Uwyer,  I  was 
present  in  court  when  Payer's  case  was  called  but.  I   was  representing 
an  entirely  different  party*     Judge    oemmill   told  Bwyer   that  he  would 
assign  me   to  represent  Pwyer,  but   the  latter  did  not  know  r,ho  I   vae 
and  told  the   court   that  he  did  not  care   to  have  me  represent  Mm. 
an  I   recall  ;>.syer   told  the  court   that  he  had  paiu   another  attorney 
and   that  he  wantod    that   attorney  present.      vhether  this  be  so  or  not 
I  had  nothing   to  do  with  2wyer*3  case,  and  my  impression  was  at   the 
time   that  Judge   Oemmill  made  "Owyer  proceed   with  his  defense  either 
without  counsel  or  in  a  sumnary  manner;  which  caused  Mr.  &nrer   to 
feel  at   the   time,  and   to  ever  since  be  of  the  opinion  that  he  was  not 
accorded  a  fair  hearing. 

I  sincerely  hope   that  the  mistaken  impression  that  I  repre- 
sented Pwyer  and   that   he  had  a  full    defense    througr:  tucii  representation 
will  be  corrected   so  far  as   the  reoozds  of  your  department  are  concerned, 
and  that  the  Board  will  give  i'urther  consideration  to  llr.  D«yer*8  plea 
in  the  light   of   the   statement  which  X  am  submitting  you. 

Very   truly  yours, 
JJB*£3M  James  J.  Barbour.* 

"Your  petitioner  further   respectfully  represents    that  he  was 
improperly  and  unlawfully  placed   on   trial,  and   that    the  judgment 
entered  is   null   p.nd  void  because  he  had  no  nouice,  nor  did  his  attor- 
ney have   any  notice   of   the  proceedings   on  kpril  14 ,  1§2<«   and  the 
procuring  of  the   judgment  without   any  notice   of    trial  to  the   defend- 
ant or  his  attorney  (•enied  your  petitioner  bets  right  to  a  fair  trleJLj 
that   the   appointment   of   James  J*  Barbour  in   the  place  and  stead   of 
his   duly  authorized   attorney,    ..i  uhout  notice   and  without   the   request, 
knowledge   or   consent    of   the   defendant  was   a  void   order   and  prevented 
him  from  making  e  proper  defense  and    that  by  fcelstg  forced    to   trial 
without   the  benefit   of   any  counsel  was   a  denial  of    she  rights 
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guaranteed  Mm  'by  the  provisions  of  the  Constitution  of  the  United 
atates  and  the  State  of  Illinois  Ut4  that  he  was  and  is  imprisoned 
without  duo  process  of  law, 

"Your  petitioner  further  shows   that  on  January  16,  1931,  a 
motion  was  entered   supported  by  petition*  before  His  lienor  Judge 
John  f  •  McC-oorty  in  the  Criminal  Court   of  Cook  Jounty  to  amend   the 
record  and  vacate   the  judjTpaent;    that   on   the  16th  day  of  October, 
1951,   there  was  he;. ring  on  the  petition  to  amend   the  record  and  the 
motion  was   denied   and  defendant  «en  ninety  days   to  prepare 

and  file  a  bill  of  exceptions   ejej   that  no  further  action  fsas   taken 
in  this  behalf. 

"Your  petitioner  further  respectfully  ikflwa   that  Mr.  Kuraog, 
his  duly  authorized  attorney  never  withdrew  his  appearance  u  attorney 
for  your  petitioner,  either  by  his  client* s  consent  or  by   the     ourt*8 
permission;  neither  was  he  ever  requested    to  withdraw  his  appe; runoe, 
either  by  the  petitioner  or  \>y  the  oourt,  neither  did  your  petitioner 
have   any  notice  either  express   or  implied,   from  any  seuroe    .whatsoever 
that  his  case  was  uominr   to  trial  on  April  14,  1926,  notwithstanding 
the  fact  that  when  his  ease  came  up  on  April  12,  1926,  he  was  informed 
by  the  cl^rk  of  the  court    that  he  aould  receive  due  notice  as   to  when 
the  oase  would  again  come  up  for   trial. 

"Your  petitioner  further  respectfully  represents  unto  this 
Honorable  Court   that  he  iB  not   guilty  of  the  crime  charged  in  the 
indictment?   that  he  had  a  good,  sufficient  and  valid   defense,  con- 
clusive  of  his  innocenoe;   that  through  no  negligence   or  lack  of  dili- 
gence  on  his  part  or  on  the  part   of  his  attorney  he  was  prevented  from 
presenting  this  Oslonae  and    taat  if    the  court  was   acquainted    sltfe  and 
had  knowledge   of    the  faots  constituting  his   defease  it  would  not  have 
rendered  judgment   on  the  verdict  of    the  jury. 

"Your  petitioner  further  respectfully  shows  unto  this  Honorable 
Court   that  he   retained  an  attorney  to  conduct  his  defense,  that  he  and 
his  attorney  prepared  hie  defense?   that  the  attorney  never  withdrew  his 
appearance;   that   the  appearance  of   the   said  James  J.  'Arbour  was  never 
authorized  or  me  never  filed  in  court;  but  on  the  contrary,  notwith- 
standing the   sourt's   summary  action  in  the  appointment   of  Kr.  Barbour 
without  your  petitioner's  consent,   or   -vithout  the  consent   of  Mr. 
Barbour,   the  said  Mr.  Barbour  did  not  represent  Mm;  neither  was 
Mr.  Barbour  in  court,  nor  me  your  petitioner  in  court  when  the  said 

ointment  was  made;  and   that  neither  Mr.  Barbour  nor  any  other  lawyer 
functioned  in  any  manner,  shape  or  form  as  the  defendant*  s   attorney 
during  said   trial,  with  the  result    that  facts  establishing  the  defend- 
ant's innocence  were  concealed  from  the  court. 

"Your  petitioner  further  respectfully  represents  unto  this 
honorable  oourt   that  at   the  time  of  the   rendition  of  the  judgment  he 
was  under  duress;    that  since  said  time  <•■■  een  and  is  incarcerated 

in  the  penitentiary;    that  his  imprisonment  is  unlawful  &nd  constitutes 
duress;      that  as  a  result  of  his  imprisonment  he  lias  been  without 
funds   to  employ  counsel;    that  he  is  about   sixty-four  years  of  age;  an 
inmate   of   the  prison  hospital  suffering  from  diabetes;  and   that  as  a 
result   of  said  duress   he  has   heretofore  been  prevented   from  seeking 
the  relief  prayed  for  in  this  petition. 

"Your  petitioner  further  respectfully  moves    the   court  to  enter 
an  order   directing   that  a  hearing  be  had   on   this  petition   to  the   end 
that  the  errors  of  fact  herein  complained  of  be   letendmed  and  corrected, 
that   the  judgment  hereinbefore   rone  .red  be  vacated;   the  mittimus  quash- 
ed and  your  petitioner   orrfsred   discharged  from  custody," 
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In  January,   1938,  fjwyer's  counsel,  by  leave   of   court, 

filed  an  amended  petition  setting  forth  in  substance   that  Dwyer 

was  a  material  witness  in  his   own  behalf;   that  he  was  then  in  the 

cu;  tody  of  Joseph  Bagen,  I  arden  of  the  Illinois  Stat*  Penitentiary 

at  Joilet,   and   that  his  counsel  would  be  unable    to  produce  him  as 

a  vdtness   on   the   trial  by  ordinary  process   of  law;  and  praying  that 

a  writ   of  habeas  corpus   ad  jtestificandum  be   directed   to  the  warden, 

commanding  him  to  have  Dwyer  before   the  court  on  the  day  set  for 

the  hearing  of   the   original  petition. 

The   court   ordered   the  People  to  answer  and  plead  to  the 

petition  and  amended  petition  within  a  short  date,   and  in  obedience 

to  that   order  a  motion  to  dismiss   the  petition  wis  filed  by  the 

People,  which,   omitting  the  formal  portions,  reads  as  follows: 

"Otto  Kerner,    attorney  General  of  the  State  of  Illinois, 
and  Thomas  J.  Courtney,  State1 s  Attorney  for  Cook  County,  Illinois, 
who  prosecute  for  the  People  of    the  State   of  Illinois  in  that  be- 
half,  as   to   the  petition  or  motion  of     strick   P«  Dwyer,  by  Mm 
above  pleaded,  move  the  Court  to  dismiss  said  petition  or  motion 
for  the  following  reasons,   to-wit: 

"1.     That  the  motion  or  petition  filed   on  the  5th  day  of 
January,  1933,  is  too  late,  as   the   statute   of  limitations  in  peti- 
tions  or  motions  in   the  nature   of  a  writ  of  error  coram  nobis  is 
five  years,  and    the   defendant,   Patrick  P.  Dwyer,   was" convicted  in 
the  Criminal    'ourt  of  Cook  County  on  the  14th  day  of    .pril,  1926; 

"2.      That   the   defendant,   i-atrick  p.  Dwyer,   sued   out  a  writ 
of  error  to  the  Supreme  Court  and   the  conviction  was  sustained  and 
judgment  affirmed   on   the  16th  day  of  February,   1927,   in  the  case 
entitled  The    .eople  of   the  State  of  Illinois  v.  Patrick  P.  Dwyer, 
Volume  S 24  Illinois, page  363;     that  a  eonvict  has  his  choice  between 
a  writ  of   error  and  a  writ  of  error  coram  nobis,  but  he  cannot  have 
both;    that    the  matter  is  res  adjudicate,   and  all   queRtions  raised   on 

rit   of   error  and  all   questions   that  could  have  been  raised   are 
finally  adjudicated  and   the  Criminal  Court  of  Cook  County,  Illinois, 
has  lost  jurisdiction.     Kespondent  further   says    that  before  filing 
a  motion  or  petition  In  the  nature   of  a  writ  of  error  coram  nobis  to 
attack  a  judgment  in  a  Criminal  Court  case  after  affirmance  thereof 
by  the  Supreme  Court,  application  should  be  made   to  the  Supreme 
Court  for  leave   to  file   the  petition  in   the   trial  court; 

H3.     Eespondent  further   says   that   the  supreme  oourt  retains 
jurisdiction  Of   the  causes   adjudicated  by  it  for  all   time,  for   the 
purpose   of  preserving,  proteotin'g  and   enforcing  its  judgments, 
decrees  and   determinations; 

"4.  afl  to  the  defendant's  allegation  in  paragraph  2  '  that 
on  the  14131  day  of  .pril,  1926,  v.i  thout  notice  to  the  defendant  or 
his  attorney,    the   defendant  was   taken  before    the  court  and  placed 
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on  trial,   that  at   that   time   the   defendant  prafefcataa*   that  neither 
ha   or  Mb  lawyer  were  notified   or  know  the  cause  ma  comin:'  to 
trial,    out   the   Court,  notvrf  thstandin.?  Mb  protest  and  without  his 
consent  and  without  notice   to  his   attorney,   appointed   an  attorney, 
one  James  J.  harbour,    to  represent  fai»|*      3?espondent  says   that  It 
is  apparent  from  this  quotation  that  the  Court  knew  of   defendant's 
contention  and    tkarafars    [  f  not  be   an  error   of  fact   of  wlra-> 

the  Court  did  not  know;    that  notice   to  an  attorney  or  a  defendant 
in  a  criminal  case  ia  a  matter  of  courtesy  and  not  a  Bat  tear  *f  l 
that;   it   la    the   duty  of   the    defendant  and  his  attorney  tc  ascertain 
the   time   of   trial,   and,    sino-3   the  attorney  who  had  'been  a  iployad, 
if  he  was   employed  by  the   defendant,   was  not  present  in  court  at 
the  time  of   the  he  ring,  it  was  within  the  authority  of  the  Court 
to  appoint  competent  counsel   to  defend  him; 

"As   to  the  further  allegation  in  paragraph  2,   where   the 
defendant  complains   that  his  case  was  continued  from  April  12th  to 
i-pril  14th  without  any  formal  entry  of  a  continuance,   respondent 
says   that   this  a  matter  apparent  on   the  face   of  the   record   and 
writ   of  error  coram  nobis  does  not  extend  to  matters  apparent  on 
the  face  of   the   record; 

"5.     kn   to  paragraphs  3  and  4,  where  the  defendant  complains 
that  James  J.  Barbour  did  not  file  a  motion  for  a  new   trial  or  in 
arrest  of  judgment,  nor  did  any  other  attorney  so  act,   respondent 
says   that    this  is  not  an  error  of  fact  since  it  is  apparent,  on  the 
faoe  of  the  record;    that  it  is  very  strange  and  would  make  .any  one 
inquire  why,   if  the  defendant  did  employ  counsel,  he  did  not  have 
him  file  a  motion  for  a  new  trial  or  in  arrest  cf  judgment*     The 
defendant  was  found  guilty  by  a  jury  and  semtwnoed  by  the  eourt  in 
the  regular  way; 

"as   to  defendant's  allegation  that  'the   defendant  protested 
in  open  court  that  he  did  not  receive  a  fair  trial  in  that  he  was 
denied  the  right  of   counsel    to  cross -examine   the   state's  witsasBOS 
and  present  his    defense,'    respondent   says   that  this  would  not  be  an 
error  of  fact  of  which  the  Court  did  not  know,   since   the   defendant 
makes  this  admission  that  he  protested  in  open  court*  so  it  is 
apparent  that   the  court  v&a  cognisant  of  all   the  facts; 

"6»     As  to  paragraph  5,  where  the   defendant  alleges  that 
James  J.  Barbour  wrote  a  letter  tc  the  Pardon  Board  on     ugust  1,1936, 
ten  years  after  he  had  been  appointed  by  Judge   Cetamlll  to  defend 
Patrick  P.   iiwyer,  attempting  to  deny  the  fact,   -'Mch  is  a  matter  of 
record  in  the  Criminal  3ourt  of  Cook  County,    that  he  was  appointed 
and  participated  in  the    defense   of   the  defendant,  respondent  says 
that   the  record  imports  verity  and   cannot  be  affected  by  a  letter  or 
an  affidavit  or  any  such  minor  proceedings; 

"7.     In  answer  to  paragraph  6  of   defendant's  petition, 
respondent   says   that  def endant's  constitutional   ri^rts  were  protected; 
that   the  Court  appointed  competent  counsel  foi   him  and  had  every  right 
to  do  so,   since  his  case  V&a  continued   several   times   at  his  request, 
and  if  he  did  employ  counsel  it  was  counsel's  ausiitasa   to  be  at  the 
hearing  and  tc  ascertain  the  date  of   the  hearing! 

"8.     In  answer   to  paragraph  7   of  defendant's  petition, 
respondent  says  that  defendant  filed  a  motion  to  correct  and  amend 
the   record   and  vacate    the  judgment  in   the  above   entitled  cause  on 
January  16,  1931,  which  matter  was  heard  by  the  Honorable  John  P» 
McGoorty,  Judge  of  the  Superior  -Jourt  end  ex-officio  Judge  of   the 
Criminal  Court   of  Cook  County,   on  the  16t»  day  of  October,  1931$ 
and  that   the  motion  was  denied  and  the  defendant  me   given  ninety 
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days   to  prepare   and  file   a  bill   of  exceptions;    that   the   defendant 
at   that   time  had  competent   attorneys   in  the  persons   of  Jay  J". 
McCarthy  and     iugene  McCaffrey;    that  no  further   action  was   taken 
in   this  matter,   and,   since   this  was   a  final  and  appealable  order 
and    tbe   time  for  a  bill  of   exceptions  has  expired,   the  defendant 
is  entirely  out   of  court; 

"9.     Respondent  further   says   thut  whether  Mr.   Hersog,   who 
filed  his   i  ppearance   in   the  above  entitled   cause,  whether  ho   with- 
drew his  appearance   or  not  would   be  immaterial,   since  he  refused 
and  neglected   to  act  for    the  defendant,   Patrick  I  .  Lwyer,   and  the 
Court  appointed  a  competent  attorney  in  the  person  of  Ilr.  harbour 
to  defend  him  in  open  court; 

''10.     In  answer   to  defendants   allegtion  in  paragraph  11, 
that  he   wa<->  aadez   durese  at    the    time   of    the  rendition   of    the   judg- 
ment, respondent  denies   that  allegation  and  calls  attention   lo  the 
defendants  own  words  in  paragraph  4,   that  the  defendant  in  open 
court  protested  to  the  Court  and   sas  at  liberty  to  tell   the  Court 
anything  he  wished  to  say;   that  he  was  not  under  duress  at  that 
time,  and,  if  he  was,  he  had  ample  time  within  the  finre  year  period 
in  which  to  bring  a  writ  of  error  ooram  nobis  to  call  that  fact  to 
the  attention  of   the  Cou-*t,  and  the  fact  that  he  filed  a  motion  to 
correct  ar.d  amend  the  record  on  January  16,  1931,  would  show  that 
he  was  not  under   duress  at  that   time  and  he  could  have  filed  Ms 
petition  in  the  nature   of  a  writ   of  error  coram  nobis   at  the   wane  time; 

"11  •     Respondent  further  st-?ys   that    the  allegations  in  the 
petition  do  not  make  out  a  prima  fails  case  arA  axe  more   or  less 
conclusions  of  the  pleader,  and  do  not  come  wit  Jain  the  rule  governing 
petitions  in  the  nature   of  a  writ  of   error  coram  nobis;   that  the  facte 
alleged  in  said  petition  were  known  to  the  Court  and   the  defendant 
has  slept   on  his  rights;  and    bhac,    since    Katij  Supreme  Q«g?t    effirmed 
his  conviction,  and   since   the  defendant's  motion  to  correct  and  amend 
the  record  and  vacate    the  judgment  was  denied  in  open  court,   the  facts 
.-..lleged  are  insuf t ioient   to   rive   the  Court  jurisdiction  in  the  above 
entitled  cause;" 

fter  several  continuances  the  court  proceeded   to  a  hearing 
of  Dwyer1 s  petition,   and  in  addition   to  Dwyer,  who  testified  as  a 
witness   in  his   own  behalf,   the   defendant  also  produced   Jraaes   J. 
Barbour,  v.ho  had  been  appointed  as  counsel  for  Dwyer  in  the  trial 
which  resulted  in  Ms  conviction  s.n&  sentence   to  the  state  peniten- 
tiary, and  Theodore  Levin,  who  was  at  the  time  an  assistant  state's 
attorney,  assigned   to  the  court  room  of  Judge   Gemmill  and  who  prose- 
cuted  the  case  against  Dwyer  on  April  le,   1226.     Defendant   also 
introduced  in  evidence  several  pages  of  an  instrument  purporting  to 
be   the   common  law  record  in  indictment  iio.  39065,  upon  which  the 
trial  and  conviction  of  "Owyer  was  predicated,  showing   the  proceedings 
had  before  Judge   Gemmill  upon   trial  of  the  cause,   as   well  as   evidence 
showing  the  written  appearance  of  one  Herzog  as  attorney  for 
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defendant.  After  the  hearing  of  the  evidenee  adduced  in  support 
of  the  petition  and  the  argument  of  counsel,  the  court  sustained 
the  petition  and  ordered  that  Dwyer*  s  sentence  be  vacated  and  set 
aside  and  that  indictment  iTo.  39065,  entitled  people  v.  D«yer,  he 
redocketed  and  set  for  trial  on  -pril  22,  1938.  Thereafter  the  People 
were  allowed  time  within  which  to  present  a  correct  and  certified  recor 
of  the  proceedings  and  for  the  filing  of  notice  of  appeal,  and  in 
October,  1938,  motion  for  leave  to  appeal  was  here  allowed. 

It  is  conceded,  of  course,  that  Ewyer' s  conviction  is&s  affirmed 
by  the  Supreme  court  in  1927,  but  it  is  argued  that  the  Supreme  court 
on  v;rit  of  error  reviews  the  common  law  record  attested  by  the  clerk 
of  the  trial  court  and  the  bill  of  exceptions  attested  by  the  trial 
judge,  and  considers  only  matters  appearing  on  the  face  of  the  record; 
that  the  affirmance  of  a  judgment  of  conviction  by  the  Supreme  court 
*s  res  adjudicata  as  to  every  question  raised,  but  that  it  in  no  wise 
affects  matters  and  things  not  appearing  of  record  and  which  could 
not  be  presumed  to  the  Supreme  court  on  writ  of  error;  and  that  since 
the  matters  and  things  complained  of  by  .Pwyer  do  not  appear  on  the 
face  of  the  record  and  could  not  have  been  presented  to  the  bupreme 
court  on  a  writ  of  error,  defendant  is  entitled  to  avail  himself  of 
the  only  remedy  he  had,  namely,  the  filing  of  a  petition  for  a  writ 
of  error  coram  nobis  under  section  72  of  the  practice  act  (Illinois 
Bevised  otats.  1937,  chap*  110,  par.  196).  fhe  writ  of  error  was 
sued  out  a  little  less  than  a  year  after  defendant  was  convicted, 
and  it  is  fair  to  assume  that  the  matters  of  ¥*hich  he  now  complains 
were  all  well  known  to  him  at  the  time  he  was  sentenced  and  before 
he  sued  out  the  writ  of  error.  If  he  had  communicated  this  infor- 
mation to  counsel,  they  could  have  petitioned  the  criminal  court  to 
set  aside  the  judgment,  and  failing  in  that  behalf,  they  could  have 
raised  all  of  the  Questions  urged  in  his  petition  on  writ  of  error 
to  the  Supreme  court  and  there  secured  an  adjudication  of  all  his 
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rights*  Under  the  rule  in  this  state,  when  a  judgment  is  affirmed 
by  the  upreme  court,  all  questions  raised  "by  the  aswionment  of 
error,  and  all  questions  that  mi^ht  ha  ye  been  so  raised,  are  to  "be 
regarded  as  finally  adjudicated  against  appellant  or  plaintiff  in 
error,  and  the  judgment  must  be  regarded  as  free  from  all  error* 
(People  v.  superior  Court,  234  111.  18 6«) 

Defendant's  counsel  argue,  however,  that  section  72  of  the 
Practice  act  takes  the  place  of  the  common  law  writ  of  error  coram 
nobis »  and  is  designed  and  intended  to  cure  errors  of  fact  not 
appearing  on  the  faoe  of  the  reeord,  and  that  for  this  reason  the 
affirmance  by  the  Supreme  court  would  not  prevent  defendant  from 
getting  relief  under  the  coram  nobis  proceeding.   The  fallacy  of 
this  arjTument  io  lodged  in  the  fact  that  the  various  matters  of 
which  defendant  complains  were  all  known  to  the  court  when  sentence 
and  judgments  were  entered,  and  presumably  this  knowledge  did  not 
affect  the  court's  decision.  One  of  the  cases  cited  by  defendant, 
Jacobs on  v.  ^shkinaae.  337  111#  141,  holds  that  in  proceedings  in- 
stituted under  section  72  of  the  Practice  act,  the  matters  of  fact 
must  be  those  not  appearing  of   record ,  which,  if  known  at .  the_jtime 
jud&nent  was  rendered,  would  have  prevented  its  rendition*  and  that 
role  has  been  consistently  followed  in  this  state.   .11  of  the 
matters  contained  in  the  petition  were  known  to  the  court  when  judg- 
ment was  rendered,  and  since  the  court  entered  judgment  notwithstand- 
ing its  full  knowledge  of  the  circumstances,  it  cannot  fairly  be  con- 
tended that  the  allegations  of  the  petition  were  matters  of  fact  not 
appearing  of  record  which,  if  known  to  the  court  at  the  time  judgment 
was  rendered,  would  have  prevented  its  rendition. 

Under  chapter  110,  section  72,  Illinois  Bevised  statutes 
1937,  the  limitation  on  a  writ  of  error  ooram  nobis  is  fixed  at 
five  years,  and  we  see  no  reason  why  this  statutory  enactment 
should  not  he  binding  on  Dwyer.  who  has  allowed  some  twelve  year. 
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to  elapse  since   the  rendition  of  the  judgment .     The  judge  who 
presided  at  his   trial  has   lone  since   died,   and  undoubtedly  many 
of  the  witnesses  for  the  prosecution  are  no  longer  available. 
Defendant's  counsel  seek   to  avoid   the  "binding  effect  of    this   statute 
Toy  arguing  that  defendant  was  under  duress  at  the   time  judgment  was 
entered  and   therefore  the  limitation  contained  in  section  72  of  the 
7Sttcti$«  act  becomes  inoperative.         e  do  not  think  that   the  doctrine 
of  duress  can  be  applied  to  Dwyer' s  circumstances*      dfter  his    trial 
ho   rought   to  set  aside  an  order  showing  the  appointment  of  counsel 
and   claimed   that  he  was  not  represented   on   trial.     ,fter  his  conviction 
he   sued   out  a  writ   of  error ,   thus   showing  that  he  was  at  liberty  to 
litigate   the  various  matters  of  which  he  felt  aggrieved »  without  any 
restraint,  and  the  mere  fact  that  he  has  been  confined  in  the  peni- 
tentiary doos  not  mean  that  any  physical  or  mental  compulsion!  which 
he  could  not  overcome,   was  exercised  against  him,      (Van  ,1.1s tine  v. 
Mca.ldon,  141  111.  App.  27.) 

^ince   the  facts  upon  which  defendant  seeks  relief  under 
section  72  of  the  practice  act  were  well  known  to  the  court,  and 
the  case  having  been  taken  to  the  Supreme  court,  where  it  was  affirmed, 
we  are  impelled   to  hold   that  the  petition  in  the  nature  of  a  writ  of 
error  coram  nobis  should  not  have  been  allowed ,  and  therefore   the  order 
of  the  criminal  court,   setting  aside  the  judgment  and  sentence  entered 
in  1926  by  Judge   Oemmillp  is  reversed  and   the  cause  is  remanded  with 
directions   that  Patrick  P.  Bwyer  be  remanded   to  the  custody  of   the 
warden  of   the  Illinois  penitentiary, 

ORDER    WBfWEXD  A3&  QJ3SB         M    USD 
C*l  B1RECTHB3* 

Burke,  P.  J.,  and  ;ullivan,  J.,  concur. 
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JU«i  HiL*ITT,   Administrator, of  the     # 
Estate   of  ARTHUR   J.    UMITT, 
Deceased,  /  ) 

i        /  ' 

(t-lalntlff)   Aufcmilme,/ 


v. 


L1Q  *ICHUDA  and  LEO  iaOHL'DA,  JR., 
Go-Partners  doing  business  $nder 
the  n?me  »nd  style  of  Llo   aIOHUOA 
AHU   90H, 

(Defendants)  Appellants. 
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HR.    PRE3IDIS0  JUSTICE  HALL   DILI7SRSB  THE  OMHIcli   OF  THK  COt-'RT. 

Defendants  appeal  from  a  judgment   for  the  sum  of 
|8,000,00  entered  against  them  on  the  verdict  of  a  jury  in  f?»vor  of 
plaintiff,  June  Hewitt,   at*  " oisisJistratrlx  of  the  estate  of  Arthur 
J.  Hewitt,  deceased.     The  amount   sued  for  is  £11,034,56.     The 
claim  is  fc»sed  upon  an  alleged  agreement  by  the  defendants  to  ?sy 
Arthur  J.  Hewitt  a  eoaaisesion,  bssed  on  certain  monthly  payments 
received  by  defendants  from  the    >mit->ry  District  of  Chicago  for 
work  done  by  them  in  the  building  of  a  tunnel  for  the   District. 
Hewitt  was  killed  in  April,   1936, 

It  is   the  claim  of  plaintiff  that  in  the  early  part  of 
the  year  1938  the  Sanitary  District  of  Chicago  was    >bout  to  engage 
in  the  building  of  certain  tunnels  and  sewers;   th*t  although 
defendants  had  been,  in  what   is  termed,   the  general  contracting 
business,   they  were  without  experience  in  the  building  of  tunnels 
and  sewers,  snd  that  in  view  of  the   f*ct  that  Arthur  J.  Hewitt  had 
had  a  large  experience  in  this  sort  of  work,  Hewitt  was  employed 
by  defendants  to  assist   in  preparing  bids  for  submission  to  the 
Sanitary   District   of  Chicago  for  the  doing  of  the  work  referred  to, 
*nd  to  Cjualify  them  to  enter   into  a  eontrnct  should  they  be  low 
bidders  for  any  of  the  work  and  be  swarded  any  such  contraot;   that 
in  addition  to  the  services  above  mentioned,  Hewitt  wss  also  to 
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aot  as  a  consult ant  in  the  construction  of  any  work  provided  for 
by  any  suoh  contract.  It  is  further  oh^rged  th  t  for  such  services 
Hewitt  w*s  to  be  paid  one  per  cent  of  the  bid  price  under  *my 
oontract  which  defendants  might  so  obtain;  th  t  on  August  8,  1935, 
defendants  submitted  a  oid  for  the  sua  of  A, 103, 456.00  for  the 
building  of  a  sewer,  which  is  referred  to  in  the  record  as  sewer 
Ho*  4,  that  they  were  the  lowest  bidders  on  the  work,  th»t  there- 
after they  entered  into  e.  contract  *ith  the  Sanitary  District  of 
Chicago  for  the  doing  of  such  work  for  the  oriee  .aentioned,  that 
although  plaintiffs  intestate  in  his  lifetime  performed  all  the 
services  agreed  to  be  performed,  and  th?t  plaintiff  has  demanded 
of  defendants  payment  of  the  amount  alleged  to  be  due,  he  only 
received  frost  them  the  sum  of  2419,83,  and  that  although  demand 
was  aide,  defendants  refused  to  make  further  payments.   Defendants1 
theory  is  that  there  was  no  agreement  between  defendants  and 
deceased  for  his  employment  as  claimed  on  the  job  in  question;  that 
there  *as  no  agreement  to  pay  him  one  percent  or  any  other  sua, 
that  deceased  did  not  perform  any  services  for  defendants  except 
some  minor  clerical  services  in  connection  with  the  purchase  of 
equipment,  and  that  he  was  paid  in  full  for  such  services. 

On  the  trial,  a  surety  bond  broker  testified,  in  substance, 
that  he  had  known  the  uichudas  prior  to  1935,  when  the  manager  of  an 
insurance  oorapany  named  Wallace  stated  that  the  Miehudas  were  to  bfcd 
on  some  tunnel  work;  that  the  witness  checked  up  on  the  Miehuda* 
as  to  their  experience  in  engineering  and  in  doing  work  of  the 
oharaeter  suggested;  that  the  aiohudas  were  unfamiliar  with  tunnel 
work,  and  that  the  witness  suggested  the  name  of  Arthur  J.  Hewitt 
as  a  person  who  could  assist  them  in  meeting  the  requirements  of 
any  insurance  company  which  might  furnish  a  bond  to  the  Hichudss 
in  esse  they  were  awarded  any  such  contract,  and  that  he  brought 
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Hewitt  and  the    .ichudes  together*     The  witness,   ft  this  point. 

identified  the  signature  of  the     iohud'9  to  the   following  dooument 

whioh  stti  introduced  and  received  in  evidenoe: 

"ISO  tflCHUOA  *    30a 
Contractors  *  Builders 
Chioago 

Phone  Commodore  3333 
514  East  95th  Street  June  6th,   1935. 

Mr.   A.  i.  Hewitt, 
sfoeaton,   Illinois 

Dear  sir: 

e  understand  the  unitary  District  of  Chicago  are 
going  to  advertise  a  tunnel  job  on  the  ?th  of  this  month. 

As  per  our  agreement,  we  will  expect  you  to  join  us 
on  this  on  the  ssme  b^sis  *>s  the  first,  namely  t$   of  the 
oontract  price,  and  we  rely  on  your  word  that  you  will  not 
join  »ny  other  contracting  firm* 

Very  truly  yours, 
0  MIOHUM  * 
By  Leo  Michuda« 

The  underwriter  of  surety  bonds,  representing  the  coast;" ny 
whioh  subsequently  because  surety  for  the  feiohudss  after  they  had 
been  awarded  a  oontraot  by  the  *nit»ry  District  of  Chicago  and 
about  whioh  this  controversey  came  into  being,  testified  to  the 
effect  th*t  he  discussed  the  Michuias,  their  engineering  experience 
and  their  ability  to  osrry  out  contracts,  with  the  first  mentioned 
witness  before  advising  the  giving  of  the  surety  bonds  by  his 
company.  He  testified  to  the  further  effect  tint  when  the  propos- 
ition for  furnishing  bond  for  the  Miohudas  w-<s  first  broached  to 
him,  he  hesitated  about  furnishing  a  bond  because  of  their 
inexperienoe,  but  th-t  when  he  was  informed  tb»t  the  yiohudas  had 
employed  Hewitt,  a  man  of  experience  in  tunnel  work  and  similar 
activities,  he  finally  approved  the  bond. 

A  structural  engineer  who  wss  employed  to  do  engine erlng 
work  on  the  sewer  contract  which  was  awarded  to  the  Miohudas  and 
which  is  the  b^sis  of  this  litigation,  testified  to  the  effect  that 
from  September  S,  J335,  to  February  20,  1936,  he  worked  at  the 
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of  floe  of  ylehuda.  &   8on,  the  defendants,  and  that  Hewitt,  during 
this  period,  was  at  the  site  of  the  job,  and  tht  he,  Hewitt, 
furnished  information  frequently;  th*t  for  *  period  Hewitt  was 
there  every  day  and  th^t  he  had  a  desk  in  the  offices  of  the 
Mchudas;  that  one  of  the  main  things  he  did  was  to  Qualify  the 
bidder  for  the  job.  He  testified  that  Hewitt  advised  the  ssiehudas 
as  to  the  sort  of  equipment  they  should  use  and  who  they  should 
purchase  such  equipment  from;  th  t  Miohuda  had  never  done  any  work  of 
this  character  prior  to  this  particular  job;  th- 1  the  witness  had 
a  conversation  with  Michuda,  3r.,  with  regard  to  the  compensation 
whioh  Hewitt  was  to  receive,  and  th  t  siichuda  then  told  the  witness 
that  Hewitt  was  to  receive  1<  of  the  contract  price,  Miohuda  further 
stated  th:t  in  visw  of  the  fact  th*t  Hewitt  was  taking  many  risks, 
and  th<  t  if  anything  happened  to  Hewitt,  th«t  he,  aiehuda,  would 
see  to  it  that  Hewitt's  widow  would  reoeive  whatever  MM  ooming  to 
him*  This  witness  was  asked  what  he  considered  fair  *nd  reasonable 
for  the  services  which  he  testified  he  had  seen  Hewitt  perform,  to 
which  he  gave  the  following  answer;   "This  particular  case  in  view 
of  the  oiroumstwnees  and  nature  of  vrhich  I  think  the  -ourt  should  b« 
very  lenient  in  admitting  all  faots  and  circumstances  possible  so 
that  the  jury  may  have  all  the  facts  that  can  possibly  he  presented." 
The  following  questions  and  answers  were  given:  "Question:  Is 
that  because  Hewitt  is  dead?"  "Answer:  (The  Qourt)  '-veil,  partly 
that  and  partly  because  of  the  uncertainties  in  this  case.  I  would 
say  from  my  experience  anywhere  from  one  thousand  to  fifteen  thousand 
dollars."  "Answer:  (The  witness)  I  would  consider  the  one  p«r  cent 
of  the  contract  price  in  this  o--se  re-sonable." 

The  construction  engineer  who  had  charge  of  the  wcrrk  in 
question  for  the  defendants,  testified  to  the  effect  that  Hewitt  was 
introduced  to  the  witness  by  one  of  the  Miohudas,  and  thr-t  he  worked 
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for  the  defendants  on  the  contract  referred  to  as  Re*>4  during 

the  monthe  of  August,  September  and  October,  LSSfj   th*»t  during  this 

time  Hewitt  was  noting  tn  an  advisory  capacity  to  the   iiohud?*, 

that  Hewitt  fr^cuently  consulted  the  witness  "bout  the  work  being 

done  and  th^t  he,  the  witness,   supervised  all  of  the  ^ork. 

An  attorney-at-law  who  had  been  employed  by  Hewitt, 

testified  th  t  on  «ieoember  37,   1335,  the  witness  typed,  Hewitt 

signed  and  the  witness  mailed  the  following  letter  which  had 

reference  to  the  payment  of  a  claim  against  Hewitt  by  the  yichud*s: 

"Dawes  Avenue 
he-iton,  Illinois 
December  37,  1935 
Leo  Miehuda  &  Son, 
514  la«l   95th  Street, 
Chicago,   Illinois 

Gentlemen: 

This  is  to  authorise  you  to  pay  to  the  General  Eleotire 
Contracts  Corporation,  the  sum  of  LSI  ,  16  due  them  on  eleotrio 
refrigerator  account.  You  will  kindly  charge  same  against  ay 
account  covering  one  per  oent  fee  in  connection  with  your 
contract  with  the  8sJU.ta3*  District  of  Gbio^ge, 

fours  very  truly, 

A.  J.  Hewitt" 

The  record  indicates  that  the  Miehuda*  claim  they  did  not  receive 

this  letter* 

ssilliam  A,  Hewitt,   a  son  of  the  decedent,   testified  that 
about  August,   1935,  ilchuda,   Sr.,  stated  to  the  witness  th^t  the 
.^iohudas'  agreement  with  the  decedent  was  th*t  decedent  was  t© 
receive  as  his  compensation  for  services  rendered  to  the  Miohudas, 
one  per  cent  "of  the  amount  of  the  contract. " 

On  behalf  of  the  defendants,  the  as-sist^nt  superintendent 
of  the  work  in  ouestion,   testified  to  the  effect  th- 1  he  had  oharge 
of  the  work  in  ouestion,   and  th>t  "the  government**   required  that   in 
keeping  the  payrolls,  every  man  employed  should  be  shown  on  such 
Payroll,  and  th  t  Hewitt »s  name  did  not  appear  thereon. 
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Aa  already  »t«ted,   defendant*  inaist  th>t  there  ?>«»a  no 
such  contract  aa  claimed  by   olaintiff  and  th-t  there  is  nothing  in 
the  evidenoe  upon  whioh  to   predicate   the  amount  of  the  verdict. 
However,   *fter  reviewing,  the  entire  record,   *f  re^eh  the  conclusion 
that  the  verdiot   is  not  contrary  to  the  manifest  weight  of  the 
evidence,  and  for  th«t  reason,  we  feel  th  t  we  are  not   justified 
in  reversing  the  verdict  and  judgment. 

The  judgment  of  the  Circuit  Court  of  Oook  -ovnty  is, 
therefore,  affirmed. 

nmum  upturn. 

HEML  AKD  DENIS  £•  80I.U?AI,  J  J.  OOaCUH. 


.  .     . 
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JOH*  0ftU8Et  ft  »inor,  by  1198118  tff»t88# 
his   father  and  next   friend. 


(i^lntiff)   Afaaeilee, 

i 

TONSIL  8*W  (MWAVf  J »  oors^rt^ision,    5  ^ 

(Defendant)    Aooellint.  JpJJ)  §    I.Ae    O  fc"  < 

MR.   JUSTICE   HE  BE  I.    QELI  . 

This  is  an  appeal  by  the  defendant  from  n   judgraent  entered 
fo*  $10,000  upon  the  verdict  of  the   jury.     This  action  for  damages 
was  instituted  by  the  plaintiff,  John  Greene,  e.  minor,   by  Joseph 
Greene,  his  father  and  next   friend,  to  recover   for  personal  injuries 
sustained  by  the  minor*     The  accident   in  which  the  plaintiff  was 
injured  occurred  on  September  19,  1935  ©n  Gfeorge  Street  between 
Fairfield  Avenue  and     *»shtenaw  Street   in  the  Oity  of  Ohic^go,  when 
the  rear  wheel  of  a  trailer  attached  to  an  automobile  truck  driven 
by  the  servant  of  the  defendant  ran  over  the  &*ck  of  the  heel  of 
the  plaintiff.     In  this  appeal  no  Question  is  raised  in  the  briefs 
filed  regarding  the  pleadings.     The  Question  is  largely  one  of  fact 
together  with  the  instruction  complained  of  thai  was  given  for  the 
plaintiff  on  the  question  of  recovery  of  tftMftgm*     The  cause  *as 
tried  before  the  court  and  a  Jury  and,  as  we  hrrve  indicated,  the 
jury  found  the  defendant  guilty  and  assessed  plaintiff's  damages 

'■  *-     -  ~: »  ■     • 

The  street  upon  which  the  aocident  happened  is  known  as 
osorge  Street,  in  Ohioago,   It  is  sbout  35  feet  wide,  paved  with 
asphalt  snd  runs  in  an  east  and  west  dirfction.  Between  five  and 
six  o'olook  on  the  afternoon  of  September  19,  1935,  several  boys, 
including  the  olaintiff,  ere  olaying  bsseball  on  th«t  pavement 
between  Fairfield  and  Washtenaw  avenues.   The  boys  in  the  neighborhood 
of  this  location  on  George  street  had  been  playing  baseball  on  this 
pavement  ill  summer,  the  home  plate  being  «?bout  t*o  yards  from  the 
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north  curb  or  at  the  position  shown  by  an  ink  cross  mark  on 
defendant's  txbibit  No.  1.  The  first  base  w^s  on  the  parkway  or 
prairie  north  of  the  north  curb;  second  base  between  the  north  curb 
and  a  sewer  plate  cover  in  the  street,  UHl  third  b^se  was  on  the 
south  side  of  the  pavement. 

The  defendant  urges  that  the  oourt  erred  in  receiving 
the  verdict  and  entering  judgment  as  being  against  the  manifest 
weight  of  the  evidence. 

The  plaintiff  produced  six  witnesses,  and  the  testimony 
of  each  witness  indicates  the  following: 

1.  That  the  driver  of  the  truck  tailed  to  blow  a  born; 

2.  That  the  defendant  as  driving  the  truck  and  trailer  in 
a  sBlgzag  manner  west  on  Jeorge  Street; 

3.  That  there  nns   within  a  few  feet  from  the  north  ouTb  *f 
George  Street  at  the  time  and  place  of  the  accident  ■ 
hole  in  the  pavement  about  three  feet  square  and  from 

4  to  7  inches  deep,  filled  with  ■»%•** 

The  plaintiff  at  the  time  of  the  injury  sU  11  years  and 
5  months  of  age,  and  he  was  a  normal  boy  of  average  intelligence 
and  schooling  aad  was  in  grade  5»Bina3hiosgo  elementary  school. 

It  appears  from  the  evidence  th«t  George  street  is  not  a 
heavily  traveled  thoroughfare,  and  th-*t  the  block  where  the  accident 
occurred  was  the  scene  of  frequent  baseball  games,  participated  in 
by  men  and  boya  of  various  ages  in  the  neighborhood. 

The  testimony  of  the  plaintiff  as  suggested  by  counsel 
for  the  plaintiff  is  th-t  just  prior  to  the  accident  the  b*seb*ll 
game  had  been  going  on  for  an  hour.  The  cinintiff  was  at  bat  facing 
wast.  Daryl  Oryn,  eight  ye^xs  old,  was  pitehing.  Paul  Hoffman, 
ten  years  old,  was  on  first  base.   iich^rd  aiowienke,  ten  years  old, 
was  on  third  base.  Howard  Sounhein,  fifteen  years  old,  was  the 
catcher  for  both  sides.  While  the  children  were  in  the  positions 
described,  their  ;:sme  was  interrupted  by  the  passage  of  a  *est  bound 
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rord.     Upon  hearing  the  horn  of  the  ford,   the  boys  all  stood  clesr 
of  the  street.     The  plaintiff  moved  to  the  north  ^nd  took  a  ooaition 
on  the  pavement  about  a  foot   fro®  the  north  curb,      *hen  he  was  at 
bnt  he  m  feeing  weat  and  after  moving  over  to  the  curb  for  the 
Ford,  he  continued  to  f^c*  west,     tteryl  Qryn,  the  pitcher,  sieved 
over  to  the  north  curb,  west  of  the  plaintiff.     After  the  t-ord 
passed,  the  plaintiff  stood  in  the   ---as*  position  facing  west, 
holding  the  bat  *nd  -  iting  to  resume  play  when   Mryl  returned  to 
the  pitcher's  box.     The  plaintiff  testified:      "1  was  watching  the 
pitcher  and  I  wasn't  going  to  get  back  in  the  betting  box  until  he 
got  back  in  the  pitching  box."     The  defendant1 s  vehicle,  consisting 
of  a  truck  drawing  a  platform  trailer  and  attended  by  a  driver  *snd 
^trailer  man",  came  west  down  the  street   just  afHwf  the  Ford  had 
passed  the  boys.     The  plaintiff  further  testified  that  he  remained 
in  the   position  previously  described,  heard  n©  horn  or  truing  of 
any  kind,  did  not  know  there  was  a  truck  on  the  street,   ?md  then  felt 
an  awful  pain  in  his  foot  and  fainted.     The  next  thing  he  remembered 
was  being  in  the   Alexian  brothers  hospital.     The  other  boys  and  one 
girl  preaent  describe  the  plaintiff  as  being  in  the   atom  position, 
jU8t  prior  to  being  struck  by  the  ftgfct  wheel  of  the  trailer.     They 
also  testified  tfcmt  there  was  no  horn  or  other  signal   from  the  truck} 
that  there  was  a  man  on  the  running  board,   the  "trailer  man",  who 
was  talking  to  the  driver  snd  who  carried  no  warning  flag. 

There  is  also  evidence  introduced  by  the  plaintiff  that 
the  truck  and  trailer  swerved  when  passing  the  plaintiff;   that  there 
was  a  hols  or  water  leak  in  the  pavement,   several  feet  en at  of  the 
home  plate.     Employees  of  the  Oity  of  Ohieag©  testified  from  the 
records  thr.t  a  complsint  of  a  Lmmft  in  the  *at*>  .nain  of  George  Otreet, 
100  feet  from  ^shtennw  aft   the  alisy  w*s  made  on  August   3?,  1935, 
«*bout  one  month  before  the  accident}  that  an  investigation  was  m»de 
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on  August  36,  1935,  and  &  leak  through  the  asphalt  was  found;  that 
repairs  on  the  main  were  made  on  October  |0  1935,  and  the  street 
repaired  on  Oeeeaber  15,  1936,  In  passing  the  plaintiff  the  Ti- ht 
rear  wheel  of  the  trailer  struck  his  left  heel  and  crushed  it  against 
the  paveaient,  tearing  off  his  left  shoe. 

Tilts  evidence  is  disputed  by  evidence  offered  by  the 
defendant  in  which  it  appears  th  it  the  truck  *nd  trailer  were  being 
driven  west  on  vieerge  Street  about  ?  or  8  feet  from  the  north  curb. 
The  truck  «*•  about  7  feet  wide;  the  trailer  *5bout  9  feet  wide, 
and  in  addition  to  the  driver  there  was  a  man  on  th?  running  bo*rd 
who  had  a  red  flag  in  his  hand.  The  truck  sounded  its  horn  when 
100  feet  away  from  th*  children  and  they  scattered.  There  were 
no  holes  in  the  street.  The  truck  did  not  swerve,  but  passed  the 
boys  when  the  right  rear  wheels  of  the  trailer  were  about  7  feet 
from  the  north  curb,  as  thsy  passed  the  cUaintiff,  the  boy  with 
the  b-.t,  they  s*w  hia  about  a  foot  or  two  from  the  curb,  -  "right 
along  side  of  the  curb"  with  his  b->ck  to  the  truck.  The  "trailer  «an" 
looked  b^ok  as  the  truck  passed  the  plaintiff,  "The  biggest  pax#  of 
the  equipment  h*d  gotten  by  the  boy,  and  all  but  the  hind  wheels  of 
the  trailer*  The  boy  *as  alongside  the  curbing.  That  is  how  I  saw 
hia  as  the  truok  and  trailer  drove  down  the  street.  *  *  *  I  did  not 
see  any  of  thea  move  back  into  the  street  as  the  truck  was  passing, 
•  •  »  They  were  standing  out  of  the  say  at  the  time  we  were  passing, 
ne tag   the  right  hand  or  north  curb.  •  *  *  The  truck  m  about  7  feet 
froa  the  north  curb  and  about  the  s*ae  from  the  south  cuTb."  Neither 
of  the  men  on  the  truok  knew  that  an  accident        ened  until 
*fter  the  truok  had  been  put  in  the  garage,  some  time  l^t'  , 

The  olaintiff  has  ialled  our  attention  to  th*  evi  enoe 
as  quoted  from  the  testimony  of  the  several  witnesses  >*nd  the  Questions 
and  answers  pvl  to  and  answered  by  several  of  the  witnesses  who 
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testified,  and  from  nil  we  can  gather  there  was  a  disputed  question 

of  faot,  which  w«s  for  the   jury* 

As  ws  have  stated,   the  facts  were  controverted  and  it  *as 
for  the  jury  to  pas9  upon  the  questions  submitted  by  the  court  as 
directed  by  the   instructions  given  it  the  time  of  the  trial. 

Our  attention  has  been  ealled  to  a  case  which  we  think 

is  pertinent  entitled  flajfljj  v.   Keter,   ?78   111.   App.   308.     This 

court  s«iid: 

"A  trial  court  has  more  latitude  then  this  court   in 
passing  upon  the  verdict  of  a  jury.     The  allos-noe  or  refusal 
of  a  new  trial  on  the  weight  of  the  evidence  is  peculiarly 
within  the  discretion  of  the  trial  court  and  he  is  warranted 
in  granting  a  new  trisl   if  a  plaintiff  has  failed  to  sustain 
his  olaim  by  •  preponderance  of  the  evidence.     In  passiag  upon 
the  question  as  to  whether  or  not  the  tri«l  court  in  such  case 
was  justified  in  granting  a  new  trial,  we  ssust  bear  in  mind 
that  there  are  many  things  which  •  trial   judge  observes  on  a 
trial  th-=t  do  not  apoear  from  the  printed  record,  -  the  appSajraMt 
of  a  witn©33,  his  or  her  manner  of  testifying,  and  other 
oircumatanees  taat  greatly  nid  the  trial  court   in  determining 
the  credibility  of  ■  witness  and  the  weight,   if  any,   that 
should  be  attached  to  his  or  her  testimony. * 

As  we  have  indicated,   the  cuestions  wbioh  are  submitted 
by  the  defendant  are  that   the  verdict  of  the   jury  is  against  the 
manifest  weight  of  the  evidence,  and  thnt  the  plaintiff  wa  guilty 
of  contributory  negligence.     In  examining  the  evidence  as  it 
appears  in  the  record  we  are  unable  to  r:*eh  the  conclusion  (feat 
the  plaintiff  van  guilty  of  such  contributory  negligence  as  would 
justify  this  court   in  reversing  the  verdict.     This  was  a  question 
for  the  jury,   and  they  are  required  to  t^Jce  into  consideration  the 
evidenoe  *s  it  appears  before  them,   the  testimony  of  the  nl^intiff 
»md  the  other  witnesses*  and  determine   from  tb>t  evidence  whether 
the  plaintiff  was   in  the   exercise  of  th- 1   degree  of  o^re  «nd  cr>ution 
fox  his  own  s   fety  as  the  law  requires  of  a  boy  of  his  age,  under- 
standing,  intelligence  and  experience,  and  whether  from  the 
evidenoe  appearing  in  the  record  there  ^a   failure  to  give  warning 
of  the  *v> -roach  of  the  truck  to  the  plaintiff  by  sounding  I   horn. 
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or  there  ins  inattentiveness  of  defendant's  two  servants  - 

especially  on  the   part  of  the   " trailer  man"   who  was  present  on  the 

running  board  of  the  truck,   allegedly  equipped  with  i   red  flag, 

whose  duty  it  w->»  to  warn  pedestrians  and  vehicles  of  the  dangerous 

equipment  attached  to  the  truck,  and  in  driving  the  vehicle  so 

close  to  children  known  to  be   present  in  the  street  as  to  endanger 

them,   were  questions  to  be  considered  by  the  jury,   together  with 

all  the  facts  and  circumstances,   in  reaching  the  conclusion  th  t 

the  plaintiff  was  in  the  exercise  of  that  degree  of  care  and  caution 

required  by  the  rule  of  law  for  one  of  his  age,   intelligence, 

capacity,  and  experience,  and  it  was  for  the  jury  to  determine  from 

all  the   f  >ots  as  to  whether  the  defendant   was  guilty  of  negli°^nee. 

The  court's  attention  is  called  by  the  defendant  to  the 

amount  of  the  judgment,  and  it  is  suggested  that  this  amount   is  not 

justified  by  the  evidence  in  the  record.      The  defendant  also  contends 

that  the  giving  of  an  instruction  for  the   plaintiff  upon  the  cuestion 

of  damages  may  have  led  the   jury  to  speculate  u^>en  the  damages  that 

the  plaintiff  may  have  sustained.     The  instruction  th~t   is  Questioned 

is  in  these  words: 

"If  you  find  the  issues  for  the  plaintiff,  you  will  be 
required  to  determine  the  amount  of  his  damages.     In  determining 
the  amount  of  damages  the  plaintiff  is  entitled  to  recover  in 
this  o-ise,   if  any,  the  jury  have  a  right  to  and  they  should  take 
into  consideration  all  the  faets  and  circumstances  as  proved  by 
the  preponderance  of  the  evidence  before  them,   the  nature  and 
extent  of  plaintiff's   physical  injuries,   if  any,  so  far  as  the 
same  arm  shown  by  the  preponderance  of  evidence  to  have  resulted 
from  the  occurrence  in  question;   his  pain  and  suffering,   if  any, 
pnd  loss  of  health,  resulting  from  such  physical  injuries,   if  any, 
so  far  as  the  easts  are  shown  by  the  preponderance  of  evidence  to 
have  resulted  from  the  occurrence   in  ouestion;    his  pain  ?nd 
suffering,  if  any,   and  lo83  of  health  resulting  from  suoh  physioal 
injuries,   if  any,  and  such   future  suffering  sat  physical  impair- 
ment and  los     of  health,   if  any,  as  the   jury    ny   aelieve  from 
the  pre ponders nee  of  the  evidence  before  them  in  this  smmm  he 
has  sustained  or  will  sustain  by   reason  of  such  injuries,  so  far 
as  the  same  *re  shown  by  the  pre ponder anceoof  the  evidence  in  this 
case  to  have  resulted  from  the  occurrence  in  question;   and  also 
such  sums  as  you  may  believe   from  the  eviience,   if  <?ny,   the 
plaintiff  will   iose   in  earnings  after  he  becomes  twenty-one    (?l) 
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yeprs  of  fcgt«   if  *«ny;   all  moneys  necessarily  expended  or 
which  he  h*a  beoomc  liable  for  on  account  of  *>11  reasonable 
medical  and  surgical  bills   incurred,   if  any,  while  being 
treated  for  such  injuries,   if  ^ny,   *ma  r^son-bly  designed  to 
curs  same;   and  ydu  may  find  for  him  such  n  sum  •«  in  the  judg- 
ment of  the  jury  undeT  the  preponderance  of  the  evidenoe  find 
instructions  of  the  oourt   in  this  e^se  will  be  i   f iir  -<nd  just 
compensation  for  the  injuries  »nd  damages  he  hna  sustained  or 
will  sustain,   if  any,  as  B   proximate  result  of  the  occurrence 
in  Question,  so  fr>r  as  such    ia  mages  *nd  injuries,   if  -=ny, 
are  alleged  and  proved  by  ■   preponderance  of  the  evidence  in 
this  c>>se,* 

The  defendant  in  criticising  this  instruction  concedes 

that  under  certain  proof  and  circumstances  a  minor  may  recover  for 

any  losa  of  the  earnings  of  his  labor  after  he  shall  arrive  at  the 

age  of  trenty-one  y&ars,   and  it  is  also  the  law  that  any  earnings 

which  a  minoT  person  may  have  until  he  be  cornea  t-*anty«one  fwm  of 

age  belong  to  his  parents  except  and  unless  the  minor  becosws 

emancipated.     M  quite  -igree  with  counsel's  statement   th^t  a  minor 

may  recover  for  any  loss  of  the  earnings  of  his  labor  after  he 

shall  arrive  at  the  age  of  31  years,  but  as  to  whether  the  parents 

may  recover  the  earnings  of  a  minor  person  until  he  becomes  31  years 

of  age,  is  not  the  question  in  this  ease,   for  the  parent,  Joseph 

Greene,  who  is  the  father,  and  who  appeared  in  this  action  as  next 

of  kin,    is  not  seeking  to  recover  whatever  loss,   if  *my,  he  may 

have  sustained.     The  facts  upon  which  the   jury  are  called  upon  to 

pass  are,  that  this  lad  suffered  a  permanent  injury  to  his  foot,  and 

that  he  has  a  merited  dropping  of  the  left   foot  -*nd  external  rotation. 

He  walks  with  his  foot  turned  outward  with  ■  distinct  limp  as  there 

is  a  shortening  of  the  left   foot  and  ankle,   the  bones  h»vlng-  been 

partially  removed,       henever  he  walks  his   foot  appears  too  straight 

as  he  has  no  mobility  snd  there  is  destruction  of  tr»s   joint  itself. 

There  is  evidence  that  the  condition  is  permanent  and  will  re^in 

throughout  his  life.     As  to  the  seriousness  of  his  injury,  he  was 

in  the  nospitil  f«r  more  than  13  months  after  the  accident.     At 

the  hospital  he  spent  nine  months  in  bed,  three-  months  in  a  wheel 

ohair  and  a  month  on  crutehes,  and  he  used  crutches  for  a  month 
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after  le  ving  th8  hospital,   and  was  advised  by  the  physioian  to 
wear  a  special  shoe.     3o,  when  we  examine   the  record  there  is 
evidence  which  would  tend  to  show  tint  this  condition  brought  about 
by  the  acoident  to  this  minor  sag  I  serious  one,   and  the  evidence 
sustains  the  theory  that  the  injury  is  permanent. 

A  like  instruction  was  given  to   the  Jury  by  the  court 
in  the  tfttt  of  »ologek  v.   Public  ..iervioe  Qo.« .  343  111.   483.     Xn 
examining  this  opinion  the  iffs Willi  of  the  defendant   in  the  case 
before  us  is  similar  to  th^t  raised  in  the  Supreme  Court  as  to 
the  giving  of  an  instruction  of  the  kind  we  have  before  us,   and  the 
oourt   in  replying  to  the  aug  cation  made,   said,  *th*t  there  is  no 
evidence  on  which  loss  of  earnings  after  twenty-one  yenrs  of  age 
could  be  b-?sed*.     The  oourt   further  stated:     '•While  the   record  did 
not,   and  clearly  could  not  show  what  this  boy  would  e>m  *.fter  he 
became  twenty-one  ye^rs  of  tgtg    it  does  show  with  eoual  clearness 
a  loss  of  his  arm,   whioh  is  a  permanent   injury,  and  it   is  evident 
that  his  earning  power  will  at  that  time  be  materially  reduced* 
Having  this  suggestion  in  mind,  we  are  of  the  opinion  that  the 
condition  of  the  minor  is  such  that  the  injury  is  permanent,  and, 
in  a  measure,  will   interfere  with  his  earning  power,  as  he  will  be 
a  cripple.     We  believe  th-it   in  following  the  instruction  similar  to 
the  one  given  in  the  o-sse  Just  cited  and  approved  by  the  Supreme 
Oourt  there  was  no  error  in  allowing  the   Jury  to  consider  the 
instruction  in  arriving  |£  the  verdict   for  damages,   raft  we  do  not 
believe  th->t  the  jury  w»s  influenced  so  far  as  the  amount  allowed  is 
concerned,   when  we  further  consider  the  expenses  t.h>?t  fere  necessarily 
incurred  ifter  the   injury.      '*e   find  there  is  evidence  tkmt  the  bill 
of  Or,   Greene,  who  was  the  attending  physician,  was     1500;   th*t  the 
bill  of  Alexian  Brothers  Hospital  was  $110.35,   and  that  of  St. 
Elizabeth**  Hospital  was   51418.30,  making  a  totnl  of  $3,038.45. 
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This   is  the   smount    th  t  is  actually  due   for  a*rvioes   rendered  by 
the  doctor  and  the  hospitals   in  looking  rafter  the  welfnre  of  this 
minor*      shen  we  consider  all  the  facts  in  this  o»ge,   and  th'it  the 
condition  of  the  minor  ia   such  th  t  he  is  permanently   disabled,   we 
are  of  the  opinion  th'-t  the  verdict   is  not   excessive. 

There   is  one  further  ouestion  which  ire  wish  to  pass  upon, 
and  th'it   is  ss  to  whether  the   court  erred  in  oerraitting  and  allow- 
ing the  plaintiff* s  x-ray   film*  to  be  introduced  in  evidence.     In 
qualifying  the     x-ray   films  for  the   purpose  of  rendering  them 
competent  to  be  considered,  by  the   jury,   it   appears   from  the  sugges- 
tion of  the  plaintiff  th  t   Jr.   Greene,   the   attending  physician 
testified  to  the  separate  taking  of  each  picture,   giving  the  date  on 
which  It  was  taken,   and  said  they  were  taken  under  his  supervision 
and  direction;   tfeftt  he  had  had  experience   in   I fining  and  interpreting 
x-ray   films.     The   films  were   taken  in     t.    -llxsbeth's  Hospital. The 
doctor  was  present  when  the   pictures  were   t^ken.     He  put  the  boy1 3 
foot   in  the  position  he  wanted  it,   <%nd  he  identified  tatffc   film  as 
a  picture  of  the  left  foot  of  Johnnie  Ureene  vttfefta  on  the       | 
marked  on  the   film.     The  doctor  put  identifying  marks  on  the  fil-as. 
He  testified  that  he  had  used  the  mnohine  on  other  occasions  in  the 
hospital  and  found  it  in  good  working  order,  and  th*t  it  was  so 
when  the  pictures  were  t-xkenj   th:  t  the   films  were  of  diagnostic 
character  and  he  used  them  in  his  treatment  of  the  ease,  and  from  what 
the  doctor  testified  to  it   seems  ole*r  that  the  evidence  meet  a  the 
requirements  necessary  to  qualify  the^e   films   for  the  purpose  of 
being  considered  as  evidence. 

Hawing  Considered  the  Questions   th  t  h*ve  been  o*lled  to 
our  attention,  we  axe  of  the  opinion  th^t   the  court  was   justified   in 
entering  judgment  on  the  verdict  of  the   jury.     The  judgment   therefore 
Is  affirmed, 

HALL,    P.J.    ADO  .  ,    J.    OOSSUR, 
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MERRILL  F.    U      I         , 

(Plaintiff)   Appellee, 

> 

) 
WILLIAM  FULL*  afOU,  /         )  ***** 

(Defendant)   Appellant,         )        O  Q  Q  A       f\  9  ^* 

MR.    JUSTICE  HKBEL   OILlV'i  HEB  THE  OPIH10H  ©F  TIR    00     I, 

This  is  an  appeal  by  the  defendant  from  an  order  granting 
the  plaintiff's  motion  for  a  new  trial  in  a  c?uae  which  *•«  tried 
before  the  court  and  a  jury,   resulting  in  ft  verdict   finding  the 
defendant  not  guilty. 

The  action  is  based  upon  plaintiff's  ooraplaint,  which 
alleges  th>t  on  or  about  December  34,  1936,   the  plaintiff  was 
riding  as  a  guest  in  a  certain  motor  vehicle  which  wag  operated 
and  controlled  by  one  Stanley  Lindstrora  on  a  public  highway  known 
as  Cialena  Boulev  rd,   in  the  Oity  of  Aurora,  Jaunty  of  Kane  and 
State  of  Illinois,   and  <?t  the  time  plaintiff  was  in  the  exercise  ©f 
due  care  and  caution  for  his  own  safety;   th->t  on  this  d»te  the 
defendant  was  possessed  of  a  certain  motor  vehicle  under  its  control 
by  its   servant  Carl  Blum,   whioh  motor  vehicle     rior  to  the  occurrence 
was  standing  in  the  highway,  but  to  the  south  end  off  the  concrete 
roadway. 

That  it   is  alleged  the  defendant   «si  guilty  of  certain 
acts  of  negligence  which  directly  caused  the  injury  to  the  plaintiff, 
which  acts  are  as   follows: 

(a)  The  defendant  carelessly  and  negligently  failed  to 
yield  the  right  of  way  to  the  motor  vehicle  in  which  the  plaintiff 
rode  as  it  approached; 

(b)  The  defendant  carelessly  and  negligently  caused  its 
s-id  motor  truck  to  enter  upon  tail  highly  sullenly  *nd  closely 
in  front  of  the  motor  vehicle   in  whioh  the  plaintiff  was  riding 
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without  giving  suitable,  sufficient  and  proper  notioe  signal  and 

warning  thereof; 

(o)  The  defendant  carelessly  nnd  negligently  and  un- 
lawfully started  his  said  motor  vehicle  which  MM  stopped,standing 
and  parked  before  said  movement  oould  be  made  with  reasonable 
«- fety,  end 

(d)  The  defendant  carelessly  and  negligently  during  the 
day  from  sunset  to  sunrise  f - iled  to  exhibit  ■  lighted  lamp  so 
situated  M  to  thomw  a  red  light  risible  for  at  le'st  five  hundred 
feet  in  reverse  direction  from  which  it  mm   traveling.  The  facts 
are  that  on  December  34,  1936,  the  defendant  owned  •  certain  motor 
truck,  which  was  being  operated  by  £*rl  Blum  in  making  various 
deliveries  of  pfi.cka.ges  for  Sears  aoebuek  &  Company j  that  the  accident 
happened  between  eleven  and  twelve  o'clock  Ohristmas  Kve,  sand  at 
the  time  of  the  accident,  .'—rl  Blum  was  accompanied  by  his  helper, 
Joe  Zvitkovits*  neither  of  these  young  men  was  familiar  with 
Aurora,  and  had  a  delivery  to  make  at  1304  Oalena  Boulevard  in  the 
Oity  of  Aurora;  that  said  part  of  the  oity  is  a  residential  portion 
of  the  city,  Galena  Boulevard  running  east  and  west,  the  boulevard 
itself  being  quite  wide,  but  the  paved  portion  consisting  of  a  slab 
of  concrete  eighteen  feet  wide,  upon  either  side  of  which  there  was 
a  wide  dirt  shoulder,  the  adjacent  shoulder  at  that  point  being  level 
with  the  concrete,  the  residential  lots  rising  in  a  gradual  slope 
from  the  edge  of  the  boulevard. 

There  srere  trees  on  both  sides  of  the  boulevard,  but 
standing  considerably  back  from  the  concrete  pavement,  and  near 
one  house  known  as  the  Bucon  house,  on  the  north  aide  of  the  boule- 
vard was  a  large  tree,  and  near  it  was  an  electric  light  pole. 
Immediately  east  of  it  there  was  a  driveway  running  from  the  edge 
of  the  boulevard  back  into  the  Buoon  property. 
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The  intended  place  of  delivery,  1304  Galena.  Boulevard,  was 

farther  e**st  than  the  Bucon  property,  -mi  Karl  Blum  in  driving  the 

truok  had  passed  thia  a idreag  and  brought  his  truok  to  t  atop  in 

front  of  the  Buoon  property,   ilum  and  the  witness  Caroline  Bell 

testified  the  truck  was  stopped  standing  parallel  to  the  concrete  with 

its  left  wheels  on  the  concrete,  and  its  right  wheels  on  the  shoulder 

of  the  road,   the  evidenoe  of  other  witnesses  upon  the  location  of 

the  truok  differed  in  some  respects  from  the  testimony  of  the  witnesses 

just  named. 

At  the  time  Blum  stopoed  his  truok  to  "soertain  the  location, 

he  turned  the  spotlight  upon  the  Buoon  house,  ?snd  sent  his  helper  Joe 
in  to  ascertain  the  number,  and  he  bad  just  returned  to  the  truok  sad 
got  upon  fcfcatxrocKjiiKg  the  running  board,   nnd  reported  th?>t  they  h-*d 
gone  too  fsr  west  and  it  would  be  necessary  to  go  baok,  when    >rl 
Blum  started  his  truck  in  I   gMMMM  Astern  direction  with  the 
intention  of  ultimately  turning    round  and  going  back  to  the  address. 
It  VM  while  Blua  was  in  the  Ml  of  ©per- ting  his  truck  that  the 
accident  happened. 

The  plaintiff  Merrill   F.  Sheridan  was  g  barber  living  at 
Manteno,   Illinois.      Stanley  Lindstrom,  who  was  driving  the  automobile, 
was  a  young  married  man  living  at  Hoekford,   Illinois.     Lindstrom  and 
Sheridan* s  step-son  i fleeter,  had  driven  a  V-8  Ford  from  Rook ford  to 
ttantono  for  the  purpose  of  taking  Mr.   and  Mrs,  Sheridan  baok  to 
^ookford  for  the  holidays,  and  they  left   «anteno  about  ten  a* dock 
in  the  evening  rith  Lindstrom  driving  *nd  Pfiester  sitting  in  the 
front  seat  by  Lindstrom,     The  plaintiff  Sheridan  was  in  the  right 
rear  seat  and  his  wife  sitting  next  to  him  in  the  left  rear  seat. 
After  the  party  started  upon  thia  journey  and  hat  passed  Joliet   it 
began  to   rain.     The  rain  wns  not  very  heavy,  and  at  the  time  of  the 
accident  it  was  described  as  I  drizzle  or  mist,  but  they  had  a  wind- 
shield wiper  in  operation  *nd  visibility  was  clear  from  Lindstmom's  car. 
The  he  dlights  on  tindstrom's  c*r  were  burning  -?nd  the  rays  lighted 
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the  roadway  for  more  than  300  feet  ia  a  fan  shape,  disclosing  the 
right  shoulder  of  the  highway,  and  a  little  oortion  of  the  eastbound 
lane  of  the  highway.   At  the  time  of  the  accident,  Sheridan  was 
sound  asleep,  although  the  other  parties  in  the  oar  were  wide  awake, 

Lindstroa,  ffiester  and  Mrs.  Sheridan  all  testified  MMKt 
Lindstrom*s  lights  were  in  operation  and  the  rays  from  the  headlights 
illuminated  the  road  for  1  distance  of  £00  feet,  HNft  that  the 
BYillerton  truok  tmM   not  seen  by  the  witnesses  in  this  oar  until  they 
were  within  thirty  or  forty  feet  of  it  when  it  loomed  ahead  of  them 
as  a  black  object.  There  was  evidence  that  *t  th«t  time  there  was 
an  eastbound  car  approaching  on  the  other  lane,  although  the  distance 
it  MM  from  the  truok  at  or  ptlor  to  the  time  of  the  accident  is  not 
made  certain*  Lindstrom  as  he  approached  this  truck  turned  to  the 
right  to  pass  the  truok  on  the  shoulder  of  the  road  to  the  north  of 
the  concrete,  but  as  his  ear  came  up  close  to  the  truok  it  skidded 
in  the  rear  to  the  left,  bringing  the  left  rear  of  his  oar  in  contact 
with  the  right  rear  of  the  truck,  thus  throwing  Lindstrom* s  ear 
to  the  right,  and  it  skidded  along  the  shoulder  at  right  angles  in 
the  direction  it  was  going,  and  finally  came  in  contaot  with  a 
telegraph  pole  near  the  tree  west  of  the  Sueon  property  so  hard  that 
a  grooved  imprint  of  the  telegraph  pole  was  m&*   on  the  right  side 
of  Lindstrom1 s  c»r,  and  the  pole  itself  was  eraoked,  thus  cutting 
off  all  lights  in  that  section  of  the  city.  As  a  result  of  this 
accident,  Sheridan,  the  plaintiff,  was  injured. 

The  defendant  in  his  argument  states  that  while  he  does 
not  concede  that  the  complained  of  instructions  are  erroneous,  he 
earnestly  contends  th?)t  the  verdiot  returned  by  the  jury  >*aa  the 
only  verdict  th?t  Could  have  been  returned  because  the  plaintiff 
f"iled  to  prove  the  defendant  guilty  of  *ny  *jct  of  negligence  ohorged 
in  the  oomplaint,  and  further  stated,  if  th^t  is  true,  then  it  was 
the  duty  of  the  court  to  have  sustained  the  defendant* s  motion  for 
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an  instructed  verdiot  at  the  conclusion  of  pl-iintiff'a  evidence,   and 

the   subsequent   instructions  could  not  possibly  h«ve  changed  the 

result.     The  defendant  points  to  the  several  ?cts  that  are  alleged 

as  bearing  out   his  contention  th*t  there  is  no  evidenoe  offered 

tending  to  sustain  the  plaintiff's  ease. 

The  defendant  calls  the  f«ot  to  out  attention  and  admits 

that  the   plaintiff  charges  acts  of  negligence  in  these  words: 

"The  defendant  carelessly  and  negligently  and  unlawfully  started 
his  said  motor  vehiole,   whi4»i  was  stopped,   standing  *nd  parked 
before  said  movement   could  be  made  with  reasonable   safety,   and 

The  defendant  carelessly  and  negligently  during  the   period 
from  sunset  to  sunrise   failed  to  exhibit  a  lighted  lamp  so 
situated  m  to  throw  a  red  light  visible  for  *t  le*st   five 
hundred  feet  in  the  reverse  direction  from  which  it  was  traveling,* 

There  is  eviienoe  tfcftH  the  plaintiff's  o*r  was  approaching 

and  the  headlight   rays  could  be  seen  for  s  distance  of  300  feet, 

and  if  the  driver  of  the  truck  ha J  looked  he  could  hive  known  from 

the  rays  of  the  headlights  th^t  a  c  -roaching,   and  the 

Question  of  whether  or  not  under  the  oireumstnnoes  he  acted  properly 

in  driving  the  truck  upon  the  concrete  Kl  the  time  of  the  collision, 

was  for  the   jury  to  determine,  and  we  KM  of  the  opinion  that  there 

is  sufficient  in  the  mile gat ions  of  the  complaint  and  the  evidence 

in  the  case  to  justify  the  court  in  permitting  the  jury  to  pass  upon 

the  question,     itow  then,   if  there  was  evidence  which  would  indicate 

that  there  km  negligence,  and  as  we  view  the  record  the  f?*ots 

were  in  dispute,      it  became  important  that  the  Jury  be  properly 

instructed,   «md  this  is  admitted  by  the  defendant  when  he  states  in 

his  brief  in  this  language:    "Right  at  the  outset  of  this  part  of 

our  discission,  we  oan  concede  thst  if  the  evidence  in  this  case  was 

close,   it  was  very   important  that  the  jury  be  properly  instructed," 

So,   from  the  conclusion  we  have  reached  upon  the  question  as  to 

whether  there  was  a  proper  allegation  and  evidence  to  support   it, 

the  court  is  recuired  to  oonsider  the  instructions  tnt  were  given 

as  to  whether  tpere  wns  error  which  would  justify  the  trial  court 

in  granting  a  new  trial. 
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The  oov.rt  upon  the  Vwqmsat   of  the  <ief>n*  nt  paw*   the 

follo-in*.      rptruotlon  to  the  jury: 

"he  court  instructs  you  that  the  rlgj&te  of  persona 
operating  motor  vehicle b  u'ion  the  nubile  ml  re  oo-enul, 

tivt    i      to    «ry,    It    i*  ft  ft*  duty  of  all    persons    M   awewatft] 
suoh  motor  vehicles  to  exercise  ordinary  care  for  the  safety 
of   the  oth  r    L.itor  vehicle,   r  nd  e^oh  driver   should  be  on  the 
look  out  for  other  ccirs  either  moving  or   ?=t  nding  in  the  highway." 

Recalling  the  evidence  in  the  record  as  to  the  0p4*&ll«w  of 
the  car  at  the  tisse  or  prior  to  the  accident,    the  truck  was  etndin 
on  the  dirt   shoulder  of  the  paTttjllH  s*nd  just  when  the  car  in  which 
the  plai.tiff  was  riding  approached  the  ooint   Btterc   the   defsnd  nt*s 
truok  am*   at-1   ding,   the  driver  of  this  truck  strrteO  the  oar  upon 
the  cement  parkway  and  the  location  of  the  ear  in  which  the  plf  i  tiff 
was  riding  was  so  close  to  tbis  aioveusent  of  the  defendant's  truck 
that   it  ftma  necessary  for  the  driver  Lindstrom  to  try  to  avoid  the 
collision  which  m  imminent  fro;:,  th©  fact  that  tbis  &ppx*a*&il||  car 
was  close  to  the  truok  **hen  it  ma  bei%  Dtll  out  upon  the  cement 
roadway.     The  plr  intiff  turn*? t  mi*  MS  to  the  tifjM  in  order  to  p 
the  truck,  when  the  collision  took  place,  as  we  hove  indicated  in 
the  statement  at  facts  in  this  opinion.     It  was  the  duty  of  the  driver 
of  the  stopped  and   marked  truck  not  to  move  the  truok  until   it  could 
be  do&a  with  safety,   and.  the  defendant  h  vin>    failed  to  control  his 
truck  in  this  respect,   the  court  erred  in  giving  the  instruction  wa 
have  emoted.    (Ch.   85-l/r,  i%r.   181,   ec.  64,   111.   naw.   Stat a.   1937) And 
from  that  portion  of  the   instruction   setting?  forth  tint  the  rights  of 
persons  operating  motor  vehicles  ttpan  the  public  highway  are  oo-eou  1, 
under  the  f^cts  as  we  have  detailed  them,   it  would  seem  lama   the  ap- 
proaching automobile   should  have   had   th©  rii-ht-of-way   in  order  to  avoid 
a   collision  by  the  movement  of  tali  truok  upon   the  public  highway. 

There  axe  other   instruct iosia  complained  of,  but  the  one  »© 
believe  we  must   consider  is  ttie  instruction  which  the  court  gave  in 
these  words: 
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"the  oourt  instructs  the   jury  skat  one  method  of  im- 
peaching n  witness  is  to  show  that  such  witness  made  a  state- 
ment prior  to  the  trial   inconsistent  with  such  witness*  testi- 
mony upon  the  trial,   an i  if  you  believe  that  in  this  case  any 
witness  has  been  so  iffipe?ohed,  then  you  should  take   such  fi  ct 
into  consideration  together  with  -<11  of  the  other  facts  and 
circumstances  surrounding  such  person's  testimony  in  determining 
the  credibility  of  such  witness  and  the  weight  to  be  given  to 
his  or  her  testimony.1* 

The  instruction  was  erroneous  in  that  the  court  instructed 

the  jury  Hurt  if  the  witness  made  a.  statement  prior  to  the  trial 

inconsistent  with  such  witness*   testimony  upon  the  trial,  then  the 

jury  *t»8  to  take  such  f -ct  into  consideration  in  determining  the 

credibility  of  such  witness*      It  wr-s  erroneous  for  this  veaseje: 

the  evidence  that  there  was  an  effort  to  impeach  must  be  upon  • 

matter  material  to  the  issues  involved  in  the  litigation,  and  in 

disoussing  an  instruction  in  Matthews  v.   -.jranfter,  196  111,   164,  the 

court  said: 

"Under  this  instruction  the  witness  could  be  tareate*  as 
impeaohed  by  showing  his  oontrsdietory  statement  in  a  matter 
material  at  the  former  trial  out  not  material  at  this  trial.  *  »  * 
•A.  witness  cannot  be  discredited  simply  on  the  ground  of  an 
erroneous  statement.  It  is  only  where  the  statements  of  a  witness 
are  wilfully  and  corruptly  false  in  regard  to  material  f^ots 
that  the  jury  are  authorized  to  discredit  the  entire  testimony. 
The  most  candid  witness  may  innocently  make  an  incorreot  state- 
ment, and  it  would  be  »enstrou8  to  hold  that  his  entire  testi- 
mony, for  th  t  reason,  should  be  disregarded,1" 

Applying  the  rule  as  outlined  in  this  decision  of  the 
Supreme  Oourt,  it  seems  but  a  reasonable  conclusion  that  the  matter 
criticized  as  being  inconsistent  was  upon  8  fact  immaterial  to  the 
issues  in  the  case,  and  for  that  reason  we  believe  the  court  erred. 

Other  instructions  were  given,  but  we  are  of  the  opinion 
that  what  we  have  stated  is  sufficient  to  justify  the  trial  court  *s 
allowing,  olsintiffs  motion  for  a  new  trial,  The  order  granting 
I  Hew  trial  is  affirmed. 

II  AFFIHMEO, 

HALL,  P*J.  US  SBlIf  E.  SULL1V;*,  J.  GONCU  . 
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AUGUSTUS  H.   ORUNKnALO,  JR.,   Administrator 
of  the   *Bt*te  of  MJOaSTUS  H,    GfKHKWAl,-of 
accessed,  tWU   I,    g^UKE*aL0,   LOUISE  G«  * 
KOPKIRS,   MARK  Q.    FITCH,   MAHTHA  G.    u01U, 
LUCILLE  R.   0HB1BWAI.B,   MAHGUERITJC  A.J 
AUGUSTUS  H.    ORUaSSALD,    J%,    **n/ Ci 
GROtfU'AXD,  / 


V. 


fAppeilee 


CITY,  or  CHIOfcOO,  a  Municipal  Corporate: 

Appellant. 


a  FROM 
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COOK  OOUHTY. 


*■ 


MR.    JUSTICE   Dmi®  E.    SULLIYaM   OKLIVIAJLU  TBI  R,T. 

Defendant  brings  this  sppeal  from  a  judgment  which  was 
entered  in  the  Circuit  Court   in  favor  of  plaintiffs  for  f 34,084. 14, 
as  damages  to  property  belonging  to  plaintiff  located  st  13-14 
feast  Kinxle  street,  Chicago,   Illinois.     The  damages  alleged  were 
the  result  of  the  construction  of  the  north  viaduct  ot  approach 
to  the  bridge  spanning  the  Chicago  river  at       bash  avenue,  the 
ohange  of  grade  of  the  streets,  sidewalks  and  an  alley  adjacent 
to  the  plaintiffs1   property  as  an  incident  to  the  construction  of 
the  public  work,   and  the  construction  of  a  ramp  in  the  south  half 
of  Bast  Kinfcie  street. 

The  cause  w?s  tried  before  «  jury  who  returned  ■   verdict 
In  f*svor  of  plaintiffs  and  as  we  have  already  stated  assessed  the 
damages  at  %24,084.14,  and  by  a  special   finding  in  response  to  an 
interrogatory,   fixed  the  amount  awarded  for  a  particular  element 
of  damages  at   £15,000.00, 

Two  judgments  were  entered  on  the  verdict,   esch  for  the 
full  amount.     The   first  w- s  entered  when  the  verdict  was  returned, 
and  the  second  when  the  court  overruled  the  defendants  motion  for 
a  new  trial  and  in  arrest  of  judgment.     This  ■fftal  is  Droseeuted 
from  both  judgments.     8o  issue  is  rnised  as  to  the  pleadings. 
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After  the  appeal  was  filed  in  this  court,  the  plaintiff 
made  l  motion  to  transfer  the  c«.use  to  the  guprease  Oourt  for  'ant 
of  Jurisdiction  here.     The  motion  wee  reserved  to  the  hearing. 

It  is  contended  on  behalf  of  plaintiff  thst  although  no 
property  was  taken,  a  condemnation  suit  is  necessary  in  order  to 
determine  the  damages  resulting  from  a  public  improvement  ?ni  fcppeale 
from  such  decisions,  under  the  statute,   should  be  taken  to  the 
Supreme  Court* 

In  the  recent  esse  of  The  People  v.   Kingery.   369  111.   389, 
the  Supreme  Oourt  held  th-t   it  is  necessary   last  the  right  of 
eminent  domain  be   invoked  to  determine  the  IfflWtfltfl  to  the  property 
as  the  result  of  a  public  improvement  even  ushere  no  property  has 
been  taken.     That  being  true,   this  court  would  be  without   juris- 
diction to  determine  this  cause  and  for  th<?t  reason  the  motion  to 
transfer  this  cause  to  the   Supreme  Court,  where  the  appeal  properly 
lies,   is  granted  and  the  case  is  transferred  to  that   oourt. 

MOTION   GRANT ED   AND  CAUSI    |  i'O 

THE  SUP8EHK  UC;  Rfi 

HAUL,   P.J.    el  ,   J.    CONCUR, 


s 

BBS««MM    ■  • ■  ■■»  .W!tK»)fwc ■  ,  un  ^4ht«q«m 

HOY)  %ci; fiirsm  -.  \dj  wilmi*t*b 

(      '  .  .  . 

■ 

tti  *e«»  Hit  Itta  a*   ,e»ii 

ot  e 

i 

.     .. 


40234 

CHICAGO  LAW  SCHOOL, 

Appellant, 

VS. 

FIRST  KATlOfcAL  BAEK  OF   CHIG 
(successor  by   consolidation  to 
First  Union  Trust   and   Sayings 
Bank)  ,    as  Administrator  fOf    one 
Estate  of  Jean   J.   DuBofs, 
deceased,    and  DOROTHEA-'' TOBIAS 
BRUiiSWlCK, 

Appellees. 
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MR.    PRESIDIO   JUSTICE!  EeSURELY  DELIVERED   THE  GPLKIOK   OF   THE   COURT. 


Plaintiff  appeals  from  an  order  dismissing  its   complaint 
for  want  of   equity.      It  asked  for  an  accounting  and   to  Have  a 
constructive   trust   declared,    alleging  that   Jean  J.   DuBois,   alias 
John   J,    Tobias,   deceased,  while  acting  as   treasurer  of  plaintiff, 
converted  funds  for  his  own  use;    answers  were   filed  and   the  cause 
was   referred   to   a  master  who    took  testimony   and   found,    among  other 
things,    that   this   action  was  instituted  by  Amabel  A*    Anderson  under 
the  name  of   the  Chicago  Law  School,   a  corporation,  without  any 
authority  from  said   corporation;      that    the   corporation   is  not    the 
real  party  in   interest,    and  recommended  that   the   complaint  be   dis- 
missed;     objections   and   exceptions   to    the  master's   report  were 
filed  and  overruled  and  the   report  was  approved  and  decree  entered 
dismissing  the   complaint,   from  which  plaintiff  appeals. 

The  master  and   chancellor  were  unable  to    find  from  the 
evidence  whether  the  Chicago  Law  School  was   conducted  as  a  corporate 
enterprise  pursuant    to   its  charter  or  whether  its  incorporators 
abandoned  its   charter  and  the   institution  was   conducted  as  an 
enterprise  for  profit  by  John   J,    Tobias.     We  think     the   evidence 
shows   conclusively  that  it  was   conducted  as   a  private  enterprise  by 
Tobias. 
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January  16,  1896,  a  corporation  not  for  pecuniary 
profit  was  organized  under  the  laws  of  Illinois,  under  the  name 
of  Chicago  Law  School;  its  incorporators  were  John  J.  Tobias, 
Theron  S.  Bates  and  George  W,  Warvelle;   this  is  the  only  time 
Bates  and  Warvelle  appear;   from  that  time  on  the  institution  was 
oonducted  under  the  exclusive  control  of  Tobias;  no  directors  were 
elected;  no  minutes  of  any  corporation  were  kept  and  apparently 
no  meetings  of  any  purported  hoard  of  directors  were  held.   There  was 
testimony,  undisputed,  by  reputable  attorneys  at  law  at  this  bar 
that  they  were  employed  for  many  years  as  teachers  in  the  school 
by  Mr.  Tobias,  and  each  of  these  men  testified  that  during  this 
entire  period  ihey  never  heard  of  any  board  of  directors;   that  the 
school  was  in  the  exclusive  control  of  Tobias.  Walter  Schmauch, 
an  attorney,  testified  that  he  was  connected  with  the  school  from 
1908  to  1931;  that  while  he  signed  the  diplomas  as  secretary  of  the 
school  he  was  never  elected  secretary  and  was  merely  appointed  by 
Tobias,  who  "owned"  the  Chicago  Law  School. 

In  19  30  Tobias  changed  his  name  to  DuBois.   In  1930  the 
school  had  received  notice  that  the  State  Board  of  Bar  Examiners 
were  considering  withdrawing  credit  standing  from  the  school. 
Harold  Snyder,  a  Chicago  attorney,  was  an  instructor  at  the  school 
and  he  attended  a  meeting  of  the  Board  of  Examiners  and  was  told 
that  if  he  were  given  a  free  hand  to  raise  the  scholastic  standards 
of  the  school  it  would  be  put  on  probation.  After  meeting  with  the 
Bar  Examiners  Snyder  talked  with  DuBois  and  asked  him  who  constituted 
the  directors  of  the  school  and  if  they  had  filed  a  statement  in 
the  county  recorder's  office  as  to  who  were  the  directors;  DuBois 
replied  he  did  not  believe  he  had  and  asked  Snyder's  advice  as  to 
who  should  be  directors,  and  it  was  decided  that  the  faculty  should 
be  the  directors,  and  on  August  13,  1930,  the  members  of  the  faculty, 
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all  of  whom  had  been  hired  by  DuBois,  met   and   elected  as  directors 

DuBois,    Snyder  and  F.    A.   Hughes. 

Schmauch  testified   that  in  1930  or  1931   a  Miss  Amabel 
Anderson   told  him   she   contemplated  purchasing  the  law   school   from 
Tobias  and  asked  Schmauch,    if   she  did   so,   whether  he  would  continue 
to  act  as  dean,  who  responded  that  he  had  no  objection. 

February  9,  1931,   Tobias  executed  a  bill  of   sale  of  all 
his  right,    title  and  interest   in  and   to   the  law   school   to  H.   V. 
Snyder,   and  at   the   same   time   signed  his  resignation   from  the  board 
of  directors.      Snyder  testified  that  within  a  few  days  after  Febru- 
ary 9th  he  received  from  kiss  Anderson  $1500,   the  purchase  price, 
and  gave  her  a  bill  of   sale  conveying  the   school   to  hex.     There- 
after Miss  Anderson  took  charge  of  the   school  and  Tobias  ceased  to 
have  any  connection  with  it. 

June   3,   1932,   Tobias,    also  known  as  DuBois,   was  adjudged 
mentally  incompetent  by   the  Probate  Court  of  Cook  county,   and  the 
first  Union  Trust  and  Savings  Bank  of  Chicago  was  appointed  his 
conservator.      July  10,   1932,  DuBois   died  and  an  order  was   entered 
in  the  Probate  Court  granting  leave  to   the   conservator  to   continue 
to  administer  the  ward's  estate. 

In  1934  the  Board  of  Bar  Examiners  removed  the  Chicago 
Law  School  from  the  list  of  accredited  schools.     From  1902  to   1931 
Tobias  was   in   full  possession  of   the   school   and   ran  it  as  his   own 
private  property  without  any  board  of  directors  or  any  corporate 
organization.     Plaintiff  introduced  in  evidence  a  letter  written 
by  Tobias  in  1928  protesting  against   the  revocation  of  a  radio 
license  of  the  Chicago  Law  School  by  the  Federal  Radio   Commission, 
on   the  ground   that   the  law   school  was   a  private  institution  and 
that   for  33  years  he  had  been   elected  the   chief  administrative 
officer  by  its  board  of  trustees.     The  statement  that  he  was  elected 
by  a  board  of   trustees  was  manifestly  untrue  and  the   result  of  a 
disordered  mind.      One  of  plaintiff's  witnesses,    a  Mr.    Jayne,   an 
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attorney,  testified  that  in  February,  1921,  Tobias  was  practically 
insane. 

Plaintiff  undertook  to  prove  that  corporate  minutes  were 
kept.   The  only  minutes  produced  prior  to  the  sale  to  Miss  Anderson 
were  two  loose  sheets  recording  a  purported  meeting  of  the  directors. 
Mr,  Schmauch,  who  signed  these  minutes,  testified  that  he  did  so 
as  a  mere  matter  of  form  at  the  request  of  Tobias,  who  was  the 
"sole  owner  of  the  school". 

The  facts  in  this  case  are  very  much  like  those  involved 
in  Svenska  Mat,  ff.  i  C.  v.  Swedish  Hat.  Assn.  et  al.  205  111.  App, 
428,  433-34,  (certiorari  denied  by  the  Supreme  court)  where  it  was 
held  that  where  an  Illinois  not-for-profit  corporation  had  failed  to 
hold  meetings,  elect  officers  or  comply  with  the  laws,  and  where 
an  individual  had  conducted  a  private  business  under  the  name  of 
the  corporation,  the  corporation  had  ceased  to  exist.   In  that  case 
the  court  found  that  the  defendant  had  conducted  a  private  business 
under  the  corporate  name  of  the  defendant  association,  and  held 
that  the  master  who  heard  the  evidence  and  the  chancellor  who  af- 
firmed his  report  "had  ample  reason  for  the  finding  that  the  defen- 
dant corporation  had  ceased  to  exist  some  years  before  the  bill 
was  filed".  In  In  re  Hool  Realty  Co.  2  j>.  (2d)  334,  333,  (certio- 
rari denied  by  the  Supreme  Court  of  the  United  States)  it  was  held 
that  an  Illinois  corporation  "had  dissolved  in  fact,  at  least  in 
equity,"  saying  that  corporations  may  dissolve  in  numerous  ways. 
They  may  cease  to  function,  hold  no  corporate  meetings,  have  no 
officers  or  directors  and  no  stockholders  available  to  serve  as 
directors  or  officers.    These  facts  are  present  in  the  instant 
case.   The  plaintiff  corporation  held  no  meetings,  elected  no 
directors  or  officers.   Tobias  operated  the  school  as  his  private 
business  venture.   This  is  not  the  case  of  the  forfeiture  of  a 
charter  but  rather  the  loss  of  a  charter  through  disuse.   Board  of 
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Education  v.   Bakewell,    122  111.    339,    350. 

As  to   the   claim  of   a  constructive   trust   the  master  found 
that  from  March  9,   1918,   up   to  April   5,   1927,   various   amount*!  of 
money  were  withdrawn  from  the  "bank  account   carried  in   the  name  of 
the  Chicago  Law  School  and  used  by  Tobias  personally,   for  purposes 
extraneous  to   the  purpose  of  the  school.      These  amounts  aggregate 
something  over  $19,000.     Both  the  master  and  the   chancellor  found 
that   the  record  did  not  disclose  whether   said  withdrawals  were  madd 
rightfully  or  wrongfully;      that  the  record  did  not  disclose  whether 
these  amounts  were  the  property  of  the   corporation,   and  there  was 
no   evidence  whether  the  withdrawals  were  pursuant  to  authority 
granted  by   the   corporation  or  whether   the  moneys  had  "been   repaid 
by  Tobias. 

The  report  and  the  decree  find  that  a  bill  of  sale  of 
the  institution  was  executed  to  Amabel  A.   Anderson  and    that  the 
only  privity  between  Miss  Anderson  and  the  Chicago  Law  School, 
chartered  in  1896,   is  dependent  upon  the  bills  of  sale,  which  did 
not   effect   a  transfer  of   any  cause  of  action  belonging  to   the 
corporation  or  of  any  property  right  of   the   corporation   to   the 
grantee,    and   that  they  were  ineffectual   to    constitute  the  grantee, 
Miss  Anderson,    either  a  member,    an  officer  or  an  agent  of    the   cor- 
poration,   and  that  it  was   the  intent  of  the  parties  to   the  bills  of 
sale  that  DuBois,   or  Tobias,    should   thereby  transfer  whatever 
property  right  he  had,  personally,   in  the  Chicago  Law  School. 

The  record   shows    that  on  January  31,   1917,   Tobias   and 
Florence  King  bought  real   estate   in  Glencoe;    subsequently  Tobias 
acquired  the  half  interest  of  Florence  King,   and  on  October  15, 
19  29,    sold   the  property   for  $49,145,89.      The   complaint  alleges 
that   this  money  belonged   to  plaintiff   and  was  in   the  hands  of 
Tobias  as   the  fiduciary  agent  of  plaintiff.      There  is  no   evidence 
that   Tobias  paid  any  part  of   the  original  purchase  price  of  the 
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Glencoe  property  in  1917  "by  the  use  of   checks  of   the  law   school. 
As  we  have   seen,    the   record  shows   tnat   the   first  money  withdrawn 
from  the  Chicago  Law  School  bank  account  was  on  j^arch  9  ,   1918. 
There  is  no   evidence  whatever  as   to  what   Tjbias  did   «~ith   the  money 
received  from  the  sale  of  the  Glencoe  property.     Without  detailing 
other  transactions,    it  is   sufficient   to    say  tnat   the   conclusion  of 
any  constructive   trust  results  only  in   surmise. 

In  Streeter  v.    Gamble.    298  111.    332,    335-36,    the   court    said: 
"Where  such  a  trust  ex  malef icio  is  alleged,    the  facts  wnich  raise 
the  trust  must  be  proved  by  clear  and   convincing  evidence.     The 
evidence  to  prove  the  trust  must  he  clear,    strong,  unequivocal 
and  unmistakable   and   lead  to  but  one   conclusion,   ***      there  is 
added  force  to   the   rule  where  the  delay  has  been  so   long  that   the 
death  of  witnesses  and  the  loss  of  evidence  render  it  practically 
impossible   to  make  a  defense. M     In  Winkelman  v.   Winkelman.    307  111. 
249,   263-64,   in  reversing  a  decree  establishing  a  constructive 
trust,   the   court   said:      "If  the  evidence  is  doubtful  or  capable  of 
reasonable  explanation  upon  theories  other   than  the   existence  of  the 
trust  it  is  not  sufficient   to   support  a  decree  declaring  and  en- 
forcing the  trust."     See  also  Rubin  v.   Midi in sky.    321   111.   436; 
Keagle  v.  McMullen.    334  111.   168;    Catherwood  v.   Morris.    345  111.    617. 

In  51  Harvard  Law  Review  1373,   1389,    et  sec,    it  is  suggested 
that   the  owner  of  all   the   stock  in  a  business   corporation  has   the 
right  to  use  all   the  corporate  assets  for  his  own  purposes  if 
there  are  no   creditors.      See  also  Hanson  Sheep  Co.   v.   Farmers  & 
Traders'   State  Bank.    53  Mont.    324,   336.     keagher  v.  Harrington.    78 
Mont.    457,   474-76,    involved  a  bill   to   declare  a  constructive  trust 
of   certain   stock  held  by  the  administratrix  of   the   estate  of  the 
deceased  president  of  a  corporation  on   the   theory  that   the  stock 
had  been  purchased  with  funds  of   the   corporation.      The   facts   there 
are  analogous   t©    the  facts  in   the  instant    case.      Similar  allegations 
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were  made  in  that  case  to  those  in  the  present  complaint.   After 
referring  to  transactions  which  mi&ht  lead  to  a  conjecture  or 
surmise,  it  was  held  that  to  establish  a  constructive  trust  the 
proof  must  be  practically  free  from  doubt.   The  holding  of  the 
master  and  of  the  chancellor  in  the  present  case  that  the  evidence 
failed  to  prove  a  constructive  trust  was  fully  justified. 

Other  points  are  made  upon  which  we  express  no  opinion. 
We  are  impressed  by  the  statement  in  the  brief  of  the  defendants, 
that  this  suit  is  an  attempt  to  make  #67,000  out  of  an  investment 
Of  $1500. 

We  see  no  reason  to  disagree  with  the  conclusion  of 
the  chancellor,  and  the  decree  is  affirmed. 

AFFIRMED. 

Matchett  and  O'Connor,   JJ. ,    concur. 
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/ 
ANNA  WAGNER,  )    /  / 

Appellee, 


vs. 

JO  SEP  WAGNER, 


APPEAl/  PROM 

.SUPERIOR  COURT 
Appellant.         /)  f/      /         CO^K  COUNTY. 

/ 
MR.   PRESIDING   JUSTICE  McSURELY  DELIVERED  THE   OPINION   OP   THE   COURT. 


Defendant  appeals  from  a  decree  awarding  plaintiff  a 
divorce.  The  principal  question  presented  in  the  briefs  is 
whether  plaintiff  condoned  the  offenses  claimed. 

The   complaint,    filed  June  17,   1935,    alleged  that 
plaintiff  had  married  defendant  in  Czechoslovakia  on  May  6,  1899, 
and  lived  with  him  as  his  wife  until  June  3,   1935;      that  eight 
ohildren  were  born  of   the  marriage;      that  the  parties  occupied 
their  home  in  joint  tenancy;      that  they  owned  several  other 
parcels  of  real   estate   in  Cook  County  and  also   a  dairy  business; 
charges  of  extreme  and  repeated  cruelty  were  specified  in  the 
complaint;      she  asked  that  the  marriage  fee  dissolved,   that  defen- 
dant be  restrained  from  transferring  any  of  his  property  and  that 
the  property  of  the  parties  be  divided;      she  also   asked  for  alimony 
and  solicitors'   fees.     Defendant  answered,   denying  the  substantial 
allegations  of  the  complaint  touching  the  acts  of  cruelty  and  the 
property  rights. 

Trial  was  had  before  Judge  Harry  B.  Miller,  who  entered 
an  order  April   4,   1936,   finding  with  the  allegations  of  the 
complaint,    that  plaintiff  was  entitled  to   a  decree  of  divorce, 
but   the   court   reserved  the   question  of  alimony  and  money  questions 
and  the  respective  property  rights  of   the  parties  until   the 
further  order  of  the  court   "and  the   entry  of  a  decree  of  divoroe 
herein..."     The  reserved  questions  were  referred  to  Wirt  E. 
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Kumphrey,  Master  in  Chancery,    to   take  proof  and  report. 

October  13,  19  37,   defendant  filed  his  cross-petition 
alleging  that  during  the  pendency  of  the  proceedings,  no  decree  of 
divorce  having  been  entered,  plaintiff  on  July  4,   1937,  voluntarily 
returned  to  the  home  and  resumed  full  marital  relations  with 
defendant,    and  from  that  date  to  September  19,   1937,   they  lived 
and  cohabited  together  as  husband  and  wife,   and  by  raason  of  these 
facts  she  has   condoned  the  acts  of  defendant  add  has  abandoned  her 
rights  to   any  further  proceedings  against  him. 

Judge  Miller  having  deceased,   the  cause  was  assigned  to 
Honorable  James  F.   Fardy,  who   entered  an  order  that  the  cross- 
petition  of  defendant   stand  as  a  further  answer  to  the  complaint 
of  plaintiff.     Plaintiff  filed  an  answer  to  this  cross-petition 
asserting  that  the  order  of  April  4,   1936,    entered  by  Judge  filler, 
was  a  decree  of  divorce,   and  that   the   court    iad  no  jurisdiction 
in  October,   1937,   to   grant  leave  to   defendant   to  plead  condonation; 
denied  generally  the  claim  of  condonation  and  asserted  that  the 
reason  she  returned  to   the  home  was  that  James  Wagner,   an  invalid 
son  of  the  parties  was   stricken  with  a  serious  malady,   requiring 
immediate  medical  and  hospital  attention;      that  after  he  was  re- 
moved to   a  hospital,   defendant  promising  to  pay  the  expenses  out 
of  the  income  of  the  dairy,   (the  joint  property  of  plaintiff  and 
defendant)    defendant   refused  to   defray  the   expenses  and   sent 
messages  to  plaintiff  to  the  effect  that  unless   she  returned  home 
he  would  ceaee  payments  on  account  of  James  Wagner's  illness; 
that  plaintiff,   during  the  time   she  was  at    the  home,   never  at   any 
time  cohabited  with  defendant  or  occupied  the  same  room  with  him; 
that   she   stayed  only  long  enough  to  have   the  expenses  of  James 
Wagner,   the   son,  paid,   and  when  he  recovered  sufficiently  to 
return  home   she   immediately  left  her  home,    in  which   she  owns  an 
undivided  one-half  interest  by  joint  tenancy;      that  during  this 
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time  Bhe  believed  she  was  divoroed  from  defendant,   and  that  upon 
his  soliciting  her  to  resume  marriage  relations  with  him  she  told 
him  she  would  do   so  only  if   they  were  remarried  and  proper  arrange- 
ments concerning  the  property  were  made. 

Judge  Pardy  took  evidence  on  the  claim  of  condonation 
and  held  with  plaintiff,   and  on  March  30,   1938,   entered  a  decree 
incorporating  the  finding  of  April  4,   1936,   of  Judge  Miller  and 
found  that  plaintiff  had  not   condoned  the  acts  of  the   defendant 
of  which  he  had  been   found  guilty  and  ordered  and  adjudged  that  the 
bonds  of  matrimony  between  plaintiff  and  defendant   "be   and  the   same 
are  hereby  dissolved",   reserving  only  the  question  of  moneys  and  the 
respective  property  rights  of  the  parties.     This  appeal   is  from 
that  decree. 

The  court  could  properly  find  that  plaintiff  returned  to 
the  home  because  of   the   threat  of  defendant   to   stop  payment  of 
the  medical  and  hospital  bills  of  their  sonj/wh6  was  apparently 
a  favorite  child  of  plaintiff.      There  is  ample  evidence  to    support 
the  conclusion  that  during  this  time  plaintiff  did  not  have  marital 
relations  with  defendant  but  occupied  a  separate  room.     There  was 
oonflict  in   some  of  the  evidence.     Defendant  testified  that  he 
cohabited  with  plaintiff,   which  was   earnestly  denied  by  her.      It 
is  apparent   that  plaintiff  thought   she  was  already  divoroed.      This 
is  indicated  by  her  staytement  that   she  would  not  resume  relations 
with  defendant  until   they  had  been  remarried.     The  story  of  her 
daily  program  would  indicate   that   she  did  not   constantly  see  the 
defendant,  who   arose  very  early;     he  testified  about  half  past   three, 
going  to   the  dairy;    that   in   the  meantime  plaintiff  prepared  something 
for  him  to  eat,  which  he  ate  about  4:30  and  then  went  to  bed. 
Plaintiff's   age  at   the  hearing  was  65  years,    and  defendant's  67 
years. 
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Counsel  for  both  parties  present  in  their  briefs  a 
mass  of  details  which,   it  is   said,    support   their  respective 
theories.     It  "-ould  be  cif  no  value  to  narrate  these.      The  trial 
oourt  was  justified  in  concluding  that  plaintiff  had  returned  to 
her  home  because  of  the  threads  of  defendant  to  refuse  to  pay  the 
medical  bills  of   the   son  James;      that  while  in  the  home   she  acted 
as  a  housekeeper,   with  no  intention  of  condoning  the  guilt  of 
defendant  as  found  by  Judge  Oilier.     In  Lindsay  v.   Lindsay.    226 
111.    309,    it  was  held  that   the  intention  of   the  parties   controls 
in   such  a  case.      See  also  iBrown  v.   Brown ,    164  111.   App.    589 ,   and 
Phillips  v.   Phillips.    1  III.    App.    245.      And  in  ikattee  v.  Mattes. 
121  111.   App.    400,    it  *as  held   that   th.^.  fact   the  wife,    after 
knowledge  of  the  adulterous  conduct  of  her  husband,    continues  to 
reside  with  him  in   the  family  homestead,    does  not   establish  con- 
donation where   she  occupied  a  separate   room  and  denies  him  co- 
habitation.     In  Klekamp  v.   Elekamp.    275  111.   98,   103,    it  was  held 
that  the  defense  of  condonation  is  an  affirmative  one  and  must  be 
established  by  a  preponderance  of  the  evidence. 

Here  the  trial   court,  who   saw  the  witnesses  and  heard 
them  testify,   is  in  a  much  better  position   than  are  we  to  pass 
upon   their  credibility,    and  we   cannot   say   that  the   conclusion  of 
the  court  to  accept  the  version  of  the  plaintiff  is  against  the 
weight  of  the  evidence. 

Much  of   the  briefs  is  devoted  to   the  contention  of  plain- 
tiff that  the  order  entered  oy  Judge  filler  on  April  4,  1936,   is  a 
final,   appealable  decree  of   divorce,    and  that  Judge  Fardy  had  no 
jurisdiction  in  October,   1937,  many  terms  thereafter,    to  permit 
the  filing  by  defendant  of  his   so-called   cross-petition  asserting 
for   the  first  time  the  defense  of  condonation.      This   is  rather  a 
close  question.      The  language  of  Judge  Miller's  order  is  that   the 
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court  reserves  the  determination  of  the  property  rights  of  the 
respective  parties  "until  the  further  order  of  this  court  and  the 
entry  of  a  decree  of  divorce  herein",  indicating  that  the  court 
reserved  the  formal  order  dissolving  the  marriage  relation  until 
a  later  date.  However  this  may  be,  we  do  not  pass  upon  the 
question,  preferring  to  rest  our  conclusion  upon  the  decision  of 
Judge  Pardy  that  the  defense  of  condonation  was  not  proved. 
The  order  appealed  from  is  therefore  affirmed. 

AFFIREED. 
Matchett  and  O'Connor,  JJ. ,  concur. 
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MARGARET  DELYDA,    as  Administratrix 
of   the  Estate  of  Anton  D^Lyda,     , 
Deceased,  /  w 

Appellant, 


METROPOLITAN   LIKE  ^SURANCE   COMP 
a  corporation,  / 

/      Appellee. 


appeal  mad 

MbStGXgML   COURT 


OP  CHICAGO. 


>29  8  I.A.  6  23" 


MR.    JUSTICE  O'COMOR  DELIVERED  THE  OP  IK  I  ON  OF   THE    COURT. 


Plaintiff  brought  an  action  on  a  life  insurance  policy 
issued  by  defendant   company  September  27,   1927  to  her  husband, 
Anton  Delyda.     He  died  August  23,   1934.      There  was  a  jury  trial 
and  a  verdict  and  judgment  in  plaintiff's  favor  for  $2,043.99. 
Defendant  insurance   company  appealed  to   this   court  where,  upon 
consideration,   the  judgment  was  reversed  and  the   cause  remanded 
for  another  trial,  Delyda  v.  Metropolitan  Life  Insurance  Company 
#39  531.      The  case  was  again  tried  before  a  judge  and  jury  and  there 
was  again  a  verdict  in  plaintiff's  favor  for  $2,150.     Defendant 
made  a  motion  for  a  new  trial   and  judgment  notwithstanding  the 
verdict.      The  court   sustained  the  latter  motionand  plaintiff 
appeals. 

The  controlling  question  in  the  case  on  each  trial  was 
whether  the  policy  had  lapsed  for  non-payment  of  premium  on  Sep- 
tember 27,   1933,    it  being   conceded  that   all  premiums  had  been  paid 
up  to   that  date. 

Plaintiff's  position  was  that  under  the  terms  of  the 
policy,    and  wnat  had  been  done  by   the  parties,    the  insurance  was  in 
full   force  and  effect  at  the  time  of  the  insured's  death.     Defen- 
dant's position  on  both  trials  was   that   the  policy  lapsed  for  non- 
payment  of  premium  September  27,   1933, 
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In  our  opinion  on   the   former  appeal,   we  analyzed  the  pro- 
visions oi'   the  policy  in   considerable  detail,    and  alter   stating  the 
facts   said:      "These   contentions   raise   issues  of  fact,   which  make 
necessary  a  review  of   the  evidence. *     We  then   set   forth  a  detailed 
analysis  of   the   evidence   and   said:      "The  merits  of  plaintiff's   case 
are  based  upon   the  assertion   as  a  fact  that   the  loan  value  of   the 
policy  at  and  after  its  lapse  for  failure  to  pay  premium  on  Sep- 
tember  27,   1933,    exceeded  the   amount  of   the  premium  due  upon   the 
policy  in  order  t6   carry  it  another  year,"     We  then  discussed  more 
of  the  evidence  and  in   concluding  said:      "The  verdict  is   clearly 
and  manifestly  against   the  weight  of   the   evidence,"   and  we  reversed 
the  judgment   and   remanded  the   case. 

The   evidence  on   the   second  trial   is   substantially   the 
same  as   the  evidence  in  the  record  on   the  first  trial,    and  the 
contentions  made  in  this   court  are  substantially  the   same  on  both 
appeals.      In   the  briefs  there  is  again  a  detailed  discussion  of 
the   evidence.      In  these   circumstances  we   think  it  obvious  that  the 
trial   court   erred  in   sustaining  defendant's  motion  for  a  judgment 
notwithstanding  the  verdict.     On   such  a  motion  the  trial   judge  is 
not  warranted  in  weighing  the  evidence.     Emge  v.   111.   Pent.  R.R.   Co.. 
297  111.    App.    344;   laalewski  v.   Mackiewich.    282  111.    App.    593] 
Gardiner  v.   Richardson .   293  111,   App.   40. 

There  have  been  two  verdicts  in  plaintiff's  favor  in  this 
case  en   substantially  the   same   evidence  and  while  on   the   former  appeal 
we  held  the  verdict   and  judgment  in  plaintiff's  favor  were  against 
the  manifest  weight  of   the  evidence,   yet  we  are  of  opinion,   bearing 
in  mind  that   two   juries  have  passed  on  the  question  in  plaintiff's 
favor,  we  would  not  be  warranted  in   again  holding  tiiat  the  verdict 
was  against   the  manifest  weight  of   the  evidence.     Rothschild  v. 
Sabath ,   #39837,   opinion  filed  October  31,   1938;     frorkevich  v. 
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Atchison  X.    &  S.ff.   Ry.    Co.,    263  111.   App.    1;  Bfrbers  v.  Egbers. 

177  111.    82. 

In  the  frorkevich  case  it  *as   said  that   trie  Appellate 
Courts  of  tali   state  have  reversed  judgments  on  the  ground  that 
Mthe  verdict  was   against   the  manifest  weight  of   the    evidence  but 
upon   a  subsequent   appeal  have   refused  to   reverse   the   judgment  upon 
that  ground,    for   the  reason   that  where   txiere  have  been   two  or  more 
verdicts   in  a  case   for  the   same  party  and   there  is  any  evidence  to 
sustain   the  judgment   appealed  from,    appellate   courts   are  verjr 
reluctant   to   disturb   it."     While  we  have  the  power  and  the   right 
to    set  aside   a  second  or  third  verdict   if  we   think  they   should  not 
stand,    (111.    Cent.   R.R.   v.   Patterson.   93  111.    290;    Stanberry  v. 
Moore.    56   111.    472)   we  think  we  would  not  be  warranted   to   do   so 
under  the  facts  as  disclosed  by  the  record  in  the  instant   case. 

Plaintiff  further   contends   that   she  is   entitled  to   judgment 
in   this   court  upon  the  verdict   since   there  were  no    substantial 
procedural   errors  on  the  trial.     Ho  procedural   errors  are  argued  in 
the  briefs.      The  question  then  is,   on  the  face  of  the  record,    is 
plaintiff   entitled  to   judgment  on   the  verdict.     We  hold  that   she 
is.     Par.    3c,    sec.    68,   111.   Rev.    Stats.   1937;   Hill  v.  Richardson. 
281   111.   App.    75;    #40267  Denny  v.    Goldblatt  Eros.   Inc. ,    (opinion 
filed  this  date.). 

The  judgment  of   the  Municipal  Court   of  Chicago   is  reversed 
and  judgment  will  be  entered  in  this  court  in  plaintiff's  favor 
and  against  defendant   for  ^2,150. 

JUDGMENT  REVERSED  AND  JUDGMENT  ENTERED  IN   THIS   COURT. 
McSurely,  P.J.    concurs. 

Matchett,    J.,    specially   concurring. 

I    concur  in   this  judgment  only  because  the  brief  of  defen- 
dant  in   this   court,    as   it   seems   to  me,  waives  any  error  of   trie  trial 
court  in   failing  to   grant   defendant's  motion   for  a  new   trial. 
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In  the  Matter  of  the 

ESTATE  OF   JOSEPH   J.    RE  ITER, 
Deceased. 


MARGARET   SCHAACK, 

Appellee, 

VS. 


ivARIE  A.    RENTER   and  AGNES  A. 
REITER,   Administratrices  of  the 
Estate  of   JOSEPH  J„    REITER, 
Deceased, 

Appellants. 


,    APPEAL  PROM 


CIRCUIT   COURT 

COOK  COUBTY. 

29  8  LA.  6  23 


MR.    JUSTICE  O'COMOR  DELIVERED   THE  OPINION  OE    THE   COURT. 


Margaret  Schaack  filed  her  claim  in  the  Probate  Court  of 
Cook  County  in  the  matter  of  the  estate  of  Joseph  J,  Reiter,   de- 
ceased.     The   claim  as  filed  was  for  $12,000  for   "money  loaned  as 
per  copy  of  receipt"  attached ,  .   with  interest  at  &%  from  March  27, 
1936   to   September  27,   1936,    $360,  making  a  total  of  $12,360.      The 
receipt  was  on  a  blank  printed  form  used  by  Joseph  J.   Reiter  and  is 
as  follows:      "Chicago ,  111. ,  March  18,   1930.  RECEIVED  OP  Margaret 
Schaack  Thirteen  Thousand  Dollars  for  purchase  of  Pirst  Mortgage 
on  property  in  Chicago,  111.     Chioago,   Cook  County f   Illinois.      This 
reoeipt  must  be  surrendered  when   said  papers  are  delivered.     #13,000, 
Joseph  J,  Reiter."       The  words  underscored  were  printed,   the  balance 
written   in   the  blank  spaces.      The   claim  was  allowed  March  12,    1937 
as  of   the  6th   class.     November  20,   1937,  Mrs.    Schaack  filed  her 
verified  petition  in  the  Probate  Court   setting  up   the  filing  and 
allowance  of  her  claim  for  $12,690  as  of   the  6th   class;    that   she 
was  not  represented  by  an   attorney  at   that   time  and  was  not  advised 
"as   to  her  possible  rights   as  a  claimant  against"   the  estate;      that 
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the  indebtedness   due   to  her  arose  out  oi'  a  transaction  in  which  she 
turned  over  moneys   to   the  deceased  for    Ihe  purpose  of  having  aim  pur- 
chase first  mortgages  on  Chicago  property  for  her,   as   shown  by  a 
receipt  which  Reiter  gave  to  her.      (The  receipt   is  the  one  above  quoted.) 
The  petitioner  further  alleged  that  her  claim  should  be  allowed  as 
of   the   5th  class  and   the  prayer  was   that  it  be   allowed  as   such. 

A  few  days  afterward  claimant  filed  an  amended  verified 
petition  making  the   same   allegations  in   substance  as  in  her  origi- 
nal petition  and  in  addition   she  averred  that  at  the  time  she  signed 
her  proof  of  claim  the  attorney  for  the  estate  advised  her  that 
there  was  more  than   enough  money  in   the   estate  to  pay  ail   elaims 
and  that  her   claim  would  be  paid  in   full;    that  claimant   and  .aer 
family  were  very  close  friends  of  the  defeased  and  nis  family  and 
that  afterward  representatives  of  the  estate  advised  her  that  her 
claim  would  be  paid  in  full;      that   she  Joiew  nothing  at  out   the   classi- 
fication ef  claime  and  prayed  that  the  claim  be  re-classified  as 
of  the  5th  class.     A  few  days  later,  Agnes  A.   Reiter,  widow  of  the 
deceased,   and  Marie  Reiter,    their  daughter,  who  were  appointed  to 
administer  the  estate,   filed  tneir  verified  answer  averring  that 
the  claim  having  been  allowed  March  12,  1937,   as  of  the  6th  class, 
and  since  there  was  no   allegation  in  Mrs,   Schaack's  petition  of 
any  facts  showing  fraud  or  mistake  in  the  allowance  of  the  claim, 
the  court  had  no  jurisdiction  to  re-classify  it;    that  the  money 
was  not  held  by  the  estate  in  trust  within  the  meaning  of  par.    71,    chap. 
3,   111.   Rev.    Stats.   1937.      They  denied  that   claimant  had  not  been 
advised  of  her  rights  but  averred  that   she  consulted  the  attorney 
representing  the  estate  and  was  advised  by  him  that  the  claim  could 
not  be  allowed,    except  as  a  general   claim,    and  denied  that  they  told 
her  the  claim  would  be  paid  in  full.      They  further  averred  that  Mrs. 
Sohaack  had  been  a  customer  of  the  deceased  for  more  than  20  years 
during  which  time  he  operated  a  real   estate  and  mortgage  business   and 


•JU    10'i  feaasaasi)   ©xl*   o*   a^snom  isvo  boatui 

(,i)©^oiJp   ©vooa   9ae  ©41   ex   ;tqx909i  ».a'T )      .isxl  oJ   ©vf  1  tw  iqx909i 

8£  l)9Wo.-  -uoria  rax-Blo   1  Jb©s©II.s  i9xi'tf'X£;'i  rsaoiiitaq.  ©rfT 

.xfoue   8£   JbawoIIe   stf  Jx  Jsiit   a«w  i  ■   did   ©riJ   1© 

-  fcslx'i  ta&sai&Lo  hi&mei'tB  e\,ab  ws'x  A 

tti  rxx  »b  ooz&tadue   mJ  i  .Jjb  ©msa  ©xto  iJoMiia  aoxJx;5©q 

|>9»  .j   axid-  is  imtii  fisiievij  ©j  :-«»q  Xjsn 

ktajtvfci  ©jjeJaft  9xt:    ?o'i  \  ml&Io  lo  'xooiq  iari 

^•f    0^    9Ji5^a6    Sitf     uX    TJ&ilOiH    ifrgfrfft     flfirfj     9101:1    8CW    91fiX# 

-   q  ad  fcXtfO*  Jaifilo   <md  tmMM  bae 

mtd  dob  i>98B&596  9ii*   'io  aJ&asXi'x  9aoXo  x?sv  ©19W  xXxatBX 

t  loxi  baa  LvbM  e)s$B9  9d.i  'is  aavld'^itneaaiqa'X  JbiswiaJxjB  J\exi;r 

9itt   Jwo  !  Haft      '   fiiaq  9cf  J>Xaow  xaxjalo 

as  LaixiaaaXo-al  ®d  jex     .  --■■•Io    *©  noxJaox't 

©xtt  1:o  woi>iw  ci9Jisfi   .A  aecQjA  ,i©3jsX  o  .  A     .Bajslo  did  »ttt  'to 

oJ  ftfttalHfta  ®-~  -        -    ■     •  ,'nsa&9oob 

i  iitiilarJ*  *HNUxi  ■    .©^.sJa©  ©xi*  i©*axnxatf>« 

,aaj3lo   ;  v      ■         'to  as    ,?8tl   ,tl  •»•*  anlvaxi  mxslo  ©xtt 

lo  no-  .a*        t       .        •        :    )     djsw  w©xi;x  9ouxa  bos 

,kx£Io  a  v   '.to  »oa«.MroXle  ©j.  .alia  io  T£n* 

^a  ;    i:  t 'ixaafsIo-oT:   o*   ttoxsoxbaimt   oa  be.u  iiuoo   ©xtt 

09    ,1?    ,'tcq  ^!   *■«£*      -  i^  blsri  j on  a«w 

£t99«.f  *on  Jfcusr;  ^iiemxBlo    Jan*    fc9xaeb  ^sxiT      .fESI    .acteJS    .V9fl    .XXX    ,£ 

XsniQiS*.  t&t  f;9d-Iuaiioo  axis    $&di  fcaxxsvje  irucf  a^xljji'x   i9x.  'xo  b9tlvb» 

blvoo  ml.  foaaxvfoja  aaw  ball   9*bS««  axiJ  3£uJ-nsa9iq9i 

f)XoJ    t*&   *edi  i>9ta9b  bae,    ,au«Io   Isisms  «  ac   *q9oxa    ,;,9.oIXui  ©cf  *on 

4ai.;  *«r£J  caiiava  TtJfchrrt  y®^      .XX«x  ai   H«|  3d  9xi*  «9ri 

ai£i9\;  OS   aextt  siom  to't  f>9SB909xi  9rii    -to  i»flio*eiJO  J3  n-ssd  b£i£  XoaasloB 

ba*  aaaniaucf  9a«s*^oxfl  bus  ©***a©   £b91  s  r»©^isqo  ©d  affixcf   rfoXxlw  gnlii/f) 


~3~ 

invested  irs.    Schaack' s  funds  in  mortgages  as  requested,    collected 
interett  and  principal,    etc.,    turning  over  the  money  to  her;    that 
he  had  paid  Mrs.   Schaack  $1,000  December  14,  1931,   leaving  a 
balance  of  $12,000  due;    that  he  paid  interest  semi-annually  on   the 
$12,000  to  Mrs.    Schaack,   the  last  payment  being  made  Maroh  27,    1936. 
They  further  averred  that  the  money  remained  in  the  possession  of 
deceased  from  March  18,   1930, until  the  time  of  his  death,  August 
7,   1936,  with  the  knowledge  and  consent  otf  Mrs.  "Schaack;      that 
she  knew  the  money  was  being  used  by  Reiter  in  tne  operation  of  his 
business,   and  that  the  relation  was  that  of  debtor  and  creditor; 
that  there  were  claims  against  the  estate  aggregating  #289,000   "who 
are  in  the  same  class"  as  Mrs.    Schaack,   and  that  the  cash  and 
personal  property  assets  of  the  estate  are  estimated  at  $85,000. 

December  8,  1937,   the  Probate  Court  heard  the  matter,   re- 
classified the   claim  and  it  was  allowed  as   of  the    5th   class.      An 
appeal  was  taken  to  the  Circuit  Court  of  Cook  County,    and  after 
hearing,   an  order  was  entered  allowing  the   claim  as  of   the  5th   class. 
This  appeal  followed. 

The  record  discloses  that  Joseph  J,  Reiter,    for  many  years, 
was   engaged  in  business  at  1543  West   51st   street,   Chicago,   dealing 
in  real  estate  mortgages  and  fire  insurance;    that  Mrs.   Schaack  and 
her  husband  conducted  a  butcher  shop  for  many  years  which  was  lo- 
oated  not  far  from  Reiter* s  place  of  business.     The  families  lived 
in  the  neighborhood  and  were  friendly  in  a  social   and  business  way 
for  about   20  years.     Reiter  had  been   doing  business   for  the  Schaacks 
such  as  selling  them  some  mortgages,   fire  insurance,   etc.     Mr. 
Schaack  died  and  some  time  afterward  the  claimant,  his  widow,   moved 
to  Evanston.      Joseph  S.   Hermes  was  raised  in  the  neighborhood  where 
the  parties  did  business  and  was  afterward  admitted  to   the  bar  and 
practiced  in  Chicago.     Later  he  was   elected  a  judge  of  the  Municipal 
Court  of  Chicago.     He  was  favorably  known   to  both  the  Reiters   and 
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the  Schaaeks.      At  the  time  Reiter  died  he  had  $3,000  on  deposit 
in   the  "bank.      He   carried  life   insurance  payable  to  his  estate   of 
more  than   i)90,000;     he  owned  real  estate  on  which  there  were 
mortgagee  executed  "by  him. 

Counsel  for  Mrs.    Schaack,   in  stating  the  facts,   in  their 
crief  say  "Prior  to  March  26,   1927,   the  decedent  purchased  two 
mortgages  for  the  plaintiff  and  continued  thereafter  to   service 
those  and  other  mortgages  for  her,   as  well  as  handle  all  of  her 
insurance  matters.      On  or  about  March   26,   19  27,    the  plaintiff 
sold  property  owned  by  ner  on  Park  Place  and  turned  the  proceeds 
of  $26,366,81  over  to   the  decedent  to  purchase  first  mortgages  for 
the  plaintiff.   On  September  27,   1927,   the  decedent  had  in  his  hands 
$15,000  belonging  t©   the  plaintiff.     He  issued  to  plaintiff  a  trust 
receipt  for  that  amount  which  was  in   the  same  form  as  ***  "[the 
receipt  above  quoted) .     On     March  18,   1930,  he   still  had  $13,000 
of  her  money  and  on  that  date  she  turned  in  her  trust  receipt  for 
$15,000,   receiving  in  exchange  a  trust  receipt  for  $13,000.     On 
December  14,  1931  the  decedent  paid  out  $1,000  for  the  acc@unt 
of  the  plaintiff,   thereby  reducing  the  amount  of  the  plaintiff's 
money   in  his  hands   to  $12,000."     We   s^all    assume   the  facts  as   stated 
by  counsel  are  substantially  correct.      The   evidence  further   shows 
that  from  March  26,   19  27  until  March  27,   1936,   Reiter  paid  Mrs. 
Schaack  6%  interest   every   six  months  on   the  amount  remaining  in 
his  hands.      As   stated,    it  was  originally  #26,366.81  but  by  the 
following  year  it  was  reduced  to  $15,000,   the  reduction  apparent- 
ly resulting  from  mortgages  purchased  by  Reiter  for  Mrs.   Schaack 
and  for  money  paid  to  her,    although  this  does  not   clearly  appear 
from  the   evidence.      From  March  1928  until  March  27,   1929  Reiter 
paid  6%  interest  on   the  $15,000   semi-annually  to  Mrs.    Schaack  and 
from  March  27,   1930  he  paid  her  6%  semi-annually  on   the  remaining 
$13,000  until   it  was  reducedto  $12,000  March  1932,    and  from  that 
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date  lie  paid  lier  the  same  rate  semi-annually  on   the  remaining 

H 2 ,000 to  inarch  27,1936. 

There  is  no  evidence  that  during  that  time  Reiter  ever 
purchased  for  Mrs,   Schaack  any  bonds  or  mortgages  or  that  she 
asked  him  whether  he  had  done  so.     It   is  clear  she  was  satisfied 
to   trust  Beiter  as  she  was  receiving  6%  interest  on  the  amount 
still  due  her  from  him.      It  was  only  after  Reiter  died,   and 
several  months  after  her  claim  was  filed  in  the  Probate  Court 
and  allowed,   and  after  she  learned  that  her  claim  probably  would 
not  be  paid  in  full,    that   she  mate  any  complaint. 

While  there  are  apparently  some  inconsistencies  in   the 
opinions  of  the  courts  in  this  State,  we  think  it   clear  that  the 
money  remaining  due  from  the  deceased!©  Mrs,   Schaack  which  he  had 
received  from  her,   was  not  money  received   "in   trust   for  any  purpose" 
within  the  meaning  of  paragraph  5,    section   71,   chapter  3,  111.  Rev. 
Stats.   1937.     Wilson  v.   Eirby,    88  111.    566;    Svanoe  v.    Jurgens,   144 
111.    507;   Fel sen thai  v.   Kline.    214  111.    121;    Jarrett  v;    Johnson. 
216  111,    212;   Merchants '  Loan  §  Trust   Co.    v.   Hulette,   187  111.    App. 
161. 

In   the  felsenthal   case  ,(214  111,   121)    it   appears  that   at  the 
time  Eel sen thai   died  he  had  a  personal   account   in  one  bank,    and  an 
account  in  another  bank  in  his  name  as  trustee.      The  latter  account 
was  made  up   of   items  which  deceased  had  received  from  certain   cus- 
tomers for  whom  he  acted  as  broker  or  loan   agent.      Claims  against 
this  account  were  allowed  as  of   the   7th  class   (now  6th  class)    and 
ordered  to  be  paid  in   due   course  of  administration.      It  was   con- 
tended that    the   claim  was  of  the  6th   class.      The   court   there   said, 
(p.  123):      "Section   70  of  chapter  3  of  Hurd's  Statutes  of  1903  pro- 
vides for   the   classification  of   claims   against   the   estates  of  de- 
clare 
ceased  persons.      The   sixth7  lnoir  5tIi)    provides,    'where  the   deceased 
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hae   received  uioney  in   trust  Tor  any  purpose,   Lis  executor  or 

administrator  shall  pay  out  of  his   estate   the  amount   thus  received 

and  not  accounted  for. '     Such  claims  are  designated  as  of  the 

sixth  jCsthJ  olass.        By  the   seventh   clause  XethJ  debts   and  demands 

of  every  kind  and  character  not  included  in  the  other  six  classes 

are  to  be  allowed  as  of  the   seventh  £othJ  olass.     We  have  uniformly 

as 
held  that  the  word   'trust* , /used  in  the  sixth  clause  is  not  to 

be  taken  in  its  general   sense  as  embracing  every  case  in  which  a 
confidence  has  been  reposed,  but  must  be  understood  in  the  re- 
strictive  sense,    and  applies  only  to   technical   trusts,   having  no 
application  to  trusts  wiiich  the  law  implies  as  growing  out  of  con- 
tracts.   (Wilson  v.   Kirby,    88  111.    566;    Svanoe  v.    Jurgens,   144  id. 
507;   Shipherd  v.   fumesi,   153  id.    590.)      There  is  no   construction 
of  the  faote  in  this  case  which  can  bring  it  within  the  definition 
of  a  trust  as  defined  by  these  decisions,   and  the  courts  below  have 
each  properly  placed  it  in  the  seventh  £6th][  class.  ■     But  counsel 
for  Mrs.   Schaack  say  that  the  receipt  given  to  her  by  Reiter  shows 
on   its  face  that  the  money  was  held  in  trust;    that  by  the  receipt 
Reiter  acknowledged  he  had  been  given  #13,000  by  Mrs.   Schaack  with 
which  to  purchase  first  mortgagee  on  Chicago  real  estate  for  her  and 
that  the  receipt  was  to  be  surrendered  to  Reiter   "when   said  papers 
are  delivered".     But  we  think  the  course  of  dealing     between  the 
parties  must  be  looked  upon  as  a  whole  and  not  limited  to  the 
receipt  of  March  18,   1930  to   determine   the  relations  between   the 
parties. 

In   support  of   their   contention  that   the  money  was  held  in 
trust  by  Reiter,   counsel   cite,  People  v.  Bates ,   351  111.   439;   In  re 
Estate  of  Melone.   247  111.  App.    226,   and  other  eases. 
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In  the  Bates  case  a  receiver  was  appointed  by  the   auflitor 
of  a  bank  and  his  appointment  was   coni'iimed  by  the   court.        re. 
Bates  filed  her  petition  in  the  receivership  proceedings  to   giver 
her  a  preference  over  the  general   creditors.      The  chancellor  al- 
lowed the  preference.      This  was  reversed  on  appeal,  by  the  Appel- 
late Court  holding  that   she  was  a  general   creditor  and   should  pro- 
rate with  such  other  creditors.      The  Supreme  Court  allowed 
certiorari  and  reversed  the  Appellate  Court  holding  that  Mrs.  Bates 
was  entitled  to   a  preferred  claim.      The  evidence  in   that  case  was 
that  Mrs.  Bates  had  received  as  her  share  of  an  estate,  being  pro- 
bated in  Mew  York,   a  note  secured  ty  a  mortgage  on  Hew  York  real   es- 
tate.     She  lived  in  Illinois  and  for  many  years  had  transacted  her 
Business  with  the  bank,  whSch  was  located  in  this  state.     She  recei- 
ved the  note  and  mortgage  through  the  Illinois  bank  where  they 
remained  until  April,   1929,  when  the  note  was  collected  by  the  bank, 
a  draft  being  sent  for  it  by  a  Hew  York  bank.      The  Illinois  bank 
sent  it   to  the  Chemical  national  Bank  of  Hew  York  City,    its  corre- 
spondent,   for  deposit   to   the  Illinois  bank's   credit,   which  was  done 
without   the  knowledge  or  consent  of  Mrs.  Bates.     When  the  note  was 
collected  by  the  Illinois  bank  it  notified  Mrs.  Bates  and  she 
called  on  the  banker.     He   told  her  he  would  put   it  out   on  farm 
mortgages   "and  I   left   the  money  at   the  bank";      that  he  would  notify 
her  when  he  got  the  papers  ready.      Some  time  after  the  banker 
celleoted  the  money  he  gave  Mrs.  Bates  a  receipt  for  it  which  re- 
cited that  the  money  was  "To  be  invested  in  mortgage  loans".      The 
oeurt  in  deciding  whether  the  money  was  held  in  trust  by  the  bank 
said:    (p. 442)      "In  People  v.  farmers  State  Bank.    338  111.   134,  we 
said:      'There  are  but  two  kinds  of  deposits:    special   and  general. 
The  former  include  those  where  the  bank  becomes  a  trustee  for  a 
depositor  by   special   agreement  or  under  circumstances   sufficient   to 
create  a  trust,   and  general   depositsare   those  where  the  bank  merely 
becomes  the  debtor  of  the  depositor.'     In  this  case  the  money  was 
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not  left  at   the  "bank,  to  "be   credited  to   the  general   account  of 
Mrs.   Bates  or  as  a  time  deposit.     It  was  not   subject  to   check  and 
the  hank  had  no   right  to  mingle  it  with  other  funds.      The  receipt 
given  to  Mrs.   Bates   specifies  the  purpose  for  which   the  money  was 
left  and  conclusively  impresses  it  with  a  trust.     Ko  change  in   the 
statue  or  form  of  the  trust  fund     could  without  her  consent  divest 
it  «f  the  trust,  ***  She  is  not  compelled   to  look  to   the  amount 
on  deposit  in  the  Chemical  National  Bank  to   the  credit  of  the  Schuyler 
Bank  for  r oimbur semen t. ■     In  the  Bates  case  it  will  be  noted  that 
par.    5  of  sec.    71  of  the  Administration  Act,  which  is  the  perti- 
nent statute  in  the  instant  case,  was  in  no  w^ay  involved  or  con- 
sidered.    The   court  there  was  passing  on  the  two   different  kinds 
of  deposits  in  a  bank.      There  was  no    course  of  dealing  between 
the  banker  in  that  case,    and  Mrs.  Bates  by  which  she  might  be 
informed  that   the  banker  was  without  authority,  using  her  money 
for  his  own  purpose,  while  in  the  instant   case  the  undisputed  evi- 
dence is  that  Mrs.   Schaack  was,   from  time   to   time,  paid  part 
of  the  #26,366.81   and  was   also  paid  &%  interest   semi-annually  en 
the  balances  remaining  due  to  her,   and  this  extended  over  a    period 
from  March,  1927  until  Maroh,  1936,   about  nine  years.     During  all 
that  time  there  is  no   evidence   she  ever  inquired  about  the  purchase 
of  any  mortgages  by  Reiter  for  her. 

In   the  Melon e   ease     (247  111,   App,    226)   it  appeared  that 
Melone   conducted  a   so-called  private  banking  business  in  a  grocery 
store  in  Chicago.     He  also  accepted  money  for  deposit  giving  a 
form  of  deposit  book   showing  entries   and  withdrawals.     He  died  in 
1925  and  a  claim  was  filed  against  his  estate   claiming  it   to  be  a 
trust  fund,    and  that   it   should  be  allowed  as  of  the   5th  class 
mentioned  in  the   statute.     About  a  year  before  Melone  died,   the 
olaimant  had  on  deposit  with  him  $2,300  which  he  withdrew.     Melone 
asked  him  what  he  was  going  to   do  with   the  money  and  was  told 
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elaimant  was  going  to    send  it   to   Italy,     kelone   said  he   could  trans- 
mit  the  money  and  it  was  eiven   to  him  for  that  purpose  -   to  buy 
a  certain  number  of  lire,     iielone   then  gave   claimant   a  receipt 
"which  on  its  face  contained  the  amount  of  the  lire  received  - 
namely  55,000"   etc.     Melone   used   the  money  for  his  own  purpose   and 
the   court   said,  (p.    230):      "The  money  in   the  hands  of   the  deceased 
was   converted  and  embezzled  by  him,    and  immediately  a  situation 
arose  which   created  a  trust   fund  in  his  hands  for  the  benefit   of 
Grieco"   (the   claimant ._) .      And  it  was  Held   that   the   claim  should 
be  allowed  as  of   the   5th   class.      It  was  there   contended  the  money 
was  not  held   in   trust   ae  mentioned   in   the  act,   but   the   court  held 
this  untenable  and  said,    (p.    231):      "Trusts  in   the  law  are  resulting 
or  constructive  trusts,    express  or  implied  trusts,    and  we  are  un- 
familiar with  the   so-called    'technical   trusts'    except   as  we  learn 
of   them  in   the  decisions  of   this  State  where  it  is   attempted  to 
create  a  technical   trust  for  the  purpose  of  distinguishing  the  Statute 
in   regard   to    the  administration  of  estates. H 

We   think  the  facts  in  that    case  are  not   similar  to   the 
facts   in   the   case  at  bar.      There   the  money  was  given  by  the   claimant 
to  Melone  for  the  purpose  of  purchasing  a  number  of  lire   so   that  it 
could  be  sent  to  Italy,  but  instead  of  doing  this,  Melone  converted 
and  embezzled  the  money  to  his  own  use.     There  was  no   course  of 
dealing  in   that   case  between   the  parties  as   there  was  between   the 
parties  in   the  instant   case. 

We   think  the   claim  should  have  been  allowed  as  one  of   the 
6th  class.      The   court  was  without  power  to   re-classify  the   claim 
by  virtue  of   a  petition   filed  several  months  afterward,   viz. , 
Kovember   20,    1937.      Ford  v.   ffirst  National  Bank.    201  111.    120: 
Tisdale  v.    Davis.    19  8  111.    App.    116;    Gulzow  v.    Fillwock.    205  111. 
App,    366;      Austin  v.    City  Bank  of  Milwaukee.    288  111.    App.    36. 
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In  the  ffprd  case,  our  Supreme  Court  held  that  where  a 
claim  has  been  allowed  as  of  a  certain  class,  such  classification 
could  not  be  set  aside  at  a  subsequent  term  in  the  absence  of  fraud, 
accident  or  mistake,  and  counsel  for  both  sides  seem  to  agree  that 
this  is  the  law.  Eut  counsel  for  Mrs.  Schaack  say  she  has  proven 
by  clear  and  convincing  evidence  that  she  was  imposed  upon  by  Judge 
Hermes  and  later  by  attorney  Ricker,  who  represents  the  estate  in 
this  case,  as  well  as  the  representatives  of  the  estate  being  members 
of  the  family  of  Joseph  J.  Rei$er,  deceased.   In  support  of  this, 
counsel  say  that  shortly  after  the  death  of  Reiter,  plaintiff 
called  upon  the  representative  of  the  estate,  JudgeHermes,  and 
attorney  Ricker,  and  was  informed  her  claim  would  be  paid  in  full 
and  that  they  failed  to  inform  &er  of  the  different  classes  of 
claims  against  the  estate  that  the  statute  authorizes.  And  Mrs, 
Schaack  gave  testimony  to  this  effect.  But  we  think  it  clear  that 
the  claim  of  any  fraud,  accident  or  mistake  is  wholly  unwarranted. 
The  evidence  shows  that  after  the  death  of  Reiter,  the  members  of 
his  family  advised  Mrs,  Schaack  they  intended  to  carry  on  the 
business  and  it  was  suggested  that  she  call  on  Judge  Hermes,  who 
would  attend  to  her  matter  without  any  expense,  and  later  the  matter 
was  handled  by  attorney  Ricker.  We  think  it  clear  that  no  one 
thought  about  the  classification  of  the  claim  until  some  time  after- 
ward when  Mrs.  Schaack  saw  her  claim  would  not  be  paid  in  full.   And 
our  opinion  would  be  the  same  if  we  consider  tne  evidence  offered 
on  behalf  of  Mrs.  Schaack  to  the  effect  that  Judge  Hermes  had 
a  claim  of  the  6th  Class  against  the  estate  wiiich  was  offered  but 
erroneously  excluded. 

The  judgment  of  the  Circuit  Court  of  Cook  County  is  re- 
versed and  the  matter  remanded  with  directions  to  alliw  the  claim 
as  of  the  6th  class. 

REVERSED  AND  REMANDED  V.'ITH  DIRECTIONS. 
McSurely,  P.  J.,  and  Matchett,  J.,  concur. 
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HARRY  A.    BIGELOW,    as  Tr/stei,  JLii/V 
Bankruptcy  of  Insull  Utility 
Investments,   Inc.,         / 

Appellant, 


vs. 


SAMUEL  ii.  BECKER  and  JULIA  A. 
BECKER, 

Appellees. 


APPEAL  FROM 

SUPERIOR  COURT 

COOK  COUKTY. 

q  t  \    a  * 


MR.    JUSTICE  O'CONNOR  B&IYHUKB  THE  OPINIO*  OF  THE  COURT. 

Plaintiff  brought  an  action  against  defendants  to  recover 
31785  with  interest   thereon   at   5%  per  annum  from  June  15,   1931. 
Defendants'  motion  to    strike   the   complaint  was   sustained,    the 
suit  dismissed  and  plaintiff  appeals. 

It  was  alleged   in   the  complaint  that  Insull  Utility 
Investments,   Inc.,  was  adjudged  a  bankrupt  by  the  United  States 
District  Court  for  this  District  on  September  22,  1932,   and 
plaintiff  was  appointed  and  qualified  as   trustee  oi   the  estate;    that 
among  the  assets  of  the  bankrupt   estate  were   certain  written   con-- 
tracts  known   as   subscription  warrants   signed  by  defendants,   whereby 
they  subscribed  for  51   shares  of  the  common   stock  of  an  increase 
•  f   stock  of   the  Investments  Company,    as   authorized  by  resolution 
of  the  Board  of  Directors  on  July  23,   1930,   for  which  they  agreed 
to  pay  $2,550  in  10  installments  of  #255  each  on  or  before  the 
15th  day  of  each  month  beginning  with  September,  1930,    and  ending 
with  the  month  of  June,   1931;    that  defendants  paid  on   account 
$255  September  12,   and  #510  November  8,  1930,  leaving  a  balance 
of  $1785.     A  copy  of  the  resolution  of  the  Board  of  Directors 
and    "Subscription  Warrants" were  attached  to   the  complaint  and 
made  a  part  thereof.         It  was  further  alleged  that  if  the  assets 
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of  the  bankrupt  estate  were  collected  in  lull,   including  all  un- 
paid subscriptions  for  the  stock,   the  money  would  he  insufficient 
te  pay  all  valid  claims  filed  against  the   estate. 

December  21,   1938,  we  filed  an  opinion  in   the   case  of 
Bigclowp   Trustee  in  Bankruptcy  of  Insull  Utility  Investments.  IncT f 
v.  Bioek.   #40219,  which  was  an  appeal  from  a  judgment  of  the  Circuit 
Court  of  Cook  County,  where  the  allegations  of  the   complaint  were 
substantially  the   same  as   those  in   the   instant   case.      In  that    oase 
the  complaint  was  stricken  for  insufficiency  and  we  affirmed   the 
judgment. 

In  a  petition  for  a  rehearing  filed  by  counsel  for  plaintiff 
in   that   case,    counsel    say   that   the   case  is  identical  with  the   case 
at  bar  and  the   same  argument  is  made  and  the  same  authorities  cited 
in   the  two   cases,  plaintiff  being  represented  by  the   same  counsel 
in  each  case.     At  the  request  of  plaintiff's  counsel  we  did  not 
pass  upon  the  petition  for  a  rehearing  in  the  Meek  case  until  we 
heard  the  oral  argument  and  considered  the  brief sin  the  instant 
case  and  we  have  again   reached  the   conclusion   that   the   complaint 
was  insufficient  and  the  court  did  not  err  in   striking  it.     And 
for  the  reasons  stated  in  the  opinion  filed  in   the  Bioek  case,   the 
judgment  of  the  Superior  Court  of  Cook  County  is  affirmed. 

JUDGBiENT  AftflRWSD. 

MoSurely,  P.J. ,   and  Matehett,   J.,    concur. 
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SDWARD  HHfrSS  LUMB'JR  C0.p   a/ 
corporation*  SAJtitt  JOlT-ISnJGIIOH 
GO .,  a  corporation,  and  ,|5lIA.S.  C* 
BKCYjSR  CO.,   a  corporation. 


JOHIT  L,  MAN2A, 


APPiiKjE  PKCM 


rnoR 


COUpfT  0?  COOK^CUITTY. 

9^I.A.  6  24T 


appellant  • 

MR*  PRESIDING  JUS  TIC:.;  BURK*  D.JHVJRSD  TH3  OillHOH  OS"  THS  COURT. 

On  August  29,  1934,  plaintiffs  filed  a  complaint  in  the 
superior  court  of  Cook  s£xxxxk  county  averring  that  they  sold  and 
delivered  certain  ^oods,  wares  and  merchandise  and  furnished  work, 
labor  and  materials  to  Greek  Exhibits,  Inc.,  a  corporation,  as 
set  out  in  statements  of  account  attached  thereto  and  marked 
-Exhibits  "A",  "3W  and  "Cw;  that  to  induce  plaintiffs  to  sell 
the  merchandise  and  furnish  the  work,  labor  and  materials  defend- 
ants John  It.  Manta  and  John  B.  Dritsas,well  knowing  the  true  facts, 
falsely  and  fraudulently  represented  to  plaintiffs  and  each  of  them 
that  Greek  Exhibits,  Inc,  at  the  Century  of  Progress  "was  a  pro- 
ject of  the  Republic  of  Greece  and  that  the  Republic  of  Greeoe 
was  definitely  associated  with  and  financially  interested  in  the 
Greek  exhibits,  Inc.,  a  corporation,  and  that  moneys  would  he  fur- 
nished "by  the  Republic  of  Greece  with  which  to  pay  the  financial 
obligations  of  the  Greek  .Jxhibits,  Inc.,  a  corporation.  3.  That 
the  plaintiffs,  and  each  of  them,  relying  upon  the  representations 
of  the  defendants  as  aforesaid,  and  believing  said  representations 
to  be  true  and  in  reliance  upon  the  faith  and  credit  of  the  Republic 
of  Greeoe,  sold  and  delivered  the  goods,  wares  and  merchandise,  and 
furnished  the  work,  labor  and  materials  as  hereinabove  set  out  in 
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ixhibits  *A*i  'B«  and  MJM  •  4.  That  the  representations  of  the 
defendants  hereinabove  set  out  were  false  and  fraudulent  in  that 
the  Republic  of  Greeoe  at  no  time  was  associated  with  or  had  any 
interest*  financial  or  otherwise,  in  the  Greek  :£xhibits,  Ino.i  at 
a  Century  of  Progress,  and  that  the  defendants  and  each  of  them 
were  and  are  financially  interested  in  the  Greek  ixhibits,  Inc., 
a  corporation,  and  made  the  false  and  fraudulent  representations 
aforesaid  with  the  knowledge  that  said  representations  were  untrue 
for  the  purpose  of  induoing  the  plaintiffs  and  each  of  them  to  extend 
credit  to  the  Greek  Jxhioits,  Inc.,  a  corporation*  5.  That  the 
Greek  Exhibits,  Inc.,  a  corporation,  has  not  paid  for  the  goods, 
wares  and  merchandise  or  work,  labor  or  materials  furnished  and  sold 
"by  the  plaintiffs  or  any  part  thereof,  and  is  now  insolvent.  6<. 
That  by  reason  of  the  false  and  fraudulent  representations  of  the 
defendants  they  have  suffered  damages  as  follows:  Edward  Hines 
Lumber  Co.p  a  corporation,  $739.82;  Carney  Construction  Co.,  a 
corporation,  f 1,488 .83?  Chas.  C.  Breyer  Co.,  a  corporation, 
51, 254. w   Exhibit  A  contained  an  itemized  statement  of  the  account 
of  plaintiff  idward  Hines  Lumber  Co.,  the  first  invoice  dated  May  23, 
1934,  and  the  last  invoice  dated  June  22,  1934,  and  totaling  0729.82; 
Uxhibit  B,  an  itemized  statement  of  the  account  of  plaintiff  Carney 
Construction  Co.,  dated  June  19,  1934,  showing  a  total  sum  of 
$3,988.83  and  a  payment  by  cash  of  $2,500,  leaving  a  balance  of 
Si, 488.83;  and  Exhibit  0,  an  itemized  statement  of  the  account  of 
plaintiff  Chas#  C»  Breyer  Co.,  dated  June  25,  1934,  showing  debits 
of  $2,454  and  credits  of  fl^OO,  with  a  balance  due  of  01,254.  The 
answer  of  defendant  Manta  denies  that  he  requested  plaintiffs  to  sell 
and  deliver  the  merchandise  or  to  furnish  the  work,  labor  or  material 
to  the  oorporntion;  denies  that  the  merchandise  sold  or  the  work, 
labor  or  material  furnished  to  the  corporation  was  at  his  special 
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in8tance  and  request;  denies  that  he  at  any  time  represented  to 
plaintiffs  that  the  corporation  was  "a  project  of  the  Kepublie 
of  Greece  and  that  the  Republic  of  Greeoe  was  definitely  associated 
with  and  financially  interested  in  said  Greek  Exhibits,  Inc.,  a 
corporation,  and  that  moneys  would  be  furnished  by  the  Republic  of 
Greece  with  which  to  pay  the  financial  obligations  of  the  Greek 
iiJxhibits,  Inc.,  a  corporation*  3.  This  defendant  denies  that  the 
plexintiffs  relied  on  any  such  representation  as  is  alleged  in 
paragraph  Ho •  3  of  said  oomplaint.  4.  This  defendant  denies  the 
allegations  contained  in  paragraph  4  of  said  Complaint*  5.  This 
defendant  further  answering  denies  that  the  Greek  Exhibits,  Inc., 
a  corporation,  has  not  paid  for  the  goods ,  wares  and  merchandise  or 
\?ork,  labor  and  materials  furnished  or  sold  by  the  plaintiffs  but 
on  the  contrary  states  that  the  plaintiffs  herein  separately  and  at 
different  times  entered  into  agreements  in  writing  with  said  Greek 
Exhibits,  Inc.,  a  corporation,  and  that  in  the  provisions  to  said 
written  agreements  with  the  CJreek  Exhibits,  Inc.,  a  corporation,  the 
plaintiffs  sold  and  delivered  goods,  wares  and  merchandise  and  fur- 
nished work,  labor  and  materials  to  said  Greek  ixhibits,  Inc.,  a 
corporation,  and  that  in  the  said  agreement  in  writing  it  was 
stipulated  that  payment  for  said  goods,  wares  and  merchandise  and 
work,  labor  and  materials  furnished  was  to  be  made  by  said  Greek 
Exhibits,  Inc.,  a  corporation.  That  the  said  Greek  Exhibits,  Inc., 
a  corporation,  had  paid  on  account  to  the  plaintiff  Carney  Constructor 
Co.,  a  corporation,  the  sum  of  f2,50C.0O|  that  said  corporation  had 
paid  on  account  to  the  plaintiff  uhas.  C.  Breyer  Co.,  a  corporation, 
on  account  of  its  indebtedness  the  sum  of  fl, 200.00.  5*  This  de- 
fendant further  answering  denies  that  the  plaintiffs  herein  suffered 
damages  aggregating  the  sum  of  ^3,472.65  or  any  other  amount."  The 

cause  was  tried  with  a  jury  on  November  9,  1936,  and  at  the  close  of 
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all  the  evidence  the  court  directed  a  verdict  for  defendant  John 
Dritsae,  which  the  jury  forthwith  returned,  and  judgment  was  entered 
thereon*  The  jury  returned  a  verdict  for  plaintiff  ISdward  HineB 
Lumher  Company  and  against  the  remaining  defendant,  assessing  damages 
in  the  sum  of  ^729.82;  a  separate  verdict  for  plaintiff  Charles  0. 
Breyer  Company,  assessing  damages  in  the  sum  of  §1,254 ;  and  a 
separate  verdict  for  plaintiff  Carney  Construction  Company,  assessing 
damages  in  the  sum  of  $1,488.83.  Defendant  moved  for  judgments  not- 
withstanding the  verdicts,  for  a  new  trial,  and  in  arrest  of  judg- 
ments, all  of  which  motions  were  denied.  Separate  judgments  were 
entered  in  accordance  with  the  verdicts,  from  which  defendant 
prosecutes  this  appeal. 

Defendant  urges  that  under  the  law,  (I)  fraud  is  never 
presumed  hut  must  he  proved  as  a  fact  by  clear  and  convincing  evi- 
dence; (II)  to  recover  in  an  action  for  fraud  and  deceit  plaintiffs 
must  allege  and  prove  each  and  all  of  the  following  elements  of  such 
action,  namely,  (a)  that  the  representation  was  made  by  the  defendant 
to  the  plaintiff  and  was  in  form  a  statement  of  a  past  or  existing 
fact J  (b)  that  the  statement  was  false;  (c)  that  the  defendant  in- 
tended to  deceive  the  plaintiffs;  (d)  that  the  statements  were 
material;  (e)  that  the  defendant  made  the  statements  with  knowledge 
of  their  falsity;  (f)  that  the  plaintiffs,  exercising  ordinary 
prudence  against  deception  and  fraud,  relied  on  the  statements;  (g) 
that  the  damage  suffered  by  plaintiffs  was  the  necessr.ry  and  proximate 
consequence  of  the  tort;  I III)  the  complajat  in  an  action  for  fraud 
and  deceit  must  allege  all  of  the  essential  elements  of  such  action? 
(IV)  the  court  erred  in  instructing  the  jury?  (V)  the  court  erred  in 
admitting  the  plans  in  evidence;  and  (VI)  the  statement  of  account 
and  the  invoice  of  Hines  Co.  were  improperly  admitted  in  evidence. 
This  statement  of  the  general  rule  as  to  allocations  and  proof  in 
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actions  for  fraud  and   deceit  appears   to  be  correct.     The   sixth, 
or  last,   point  urged  by  defendant  is   that  the   statement  of  accowit 
and  the  invoice   of  Hines  Company  were  improperly  admitted  in  evi- 
dence.    In  addition  to  the   testimony  of  the  witness  Joseph  J. 
-Archibald  and  the  fact  that  the  claim  had  been  proved  in    the  bankp 
ruptcy  court,   it  will  be   observed  that  the  complaint  had  attached 
thereto  the  itemized  statement  of  plaintiff  udward  Hines  Lumber 
Company,  and  that  the  answer,  while  denying  that  the  goods,  wares 
and  merchandise  were  delivered  and  the  work,   labor  and  material 
furnished  at  the  special  instance  and  request  of  defendant,   does  not 
deny  that  the   goods,  wares  and  merchandise  were   delivered   or   that   the 
labor  and  materials  were  furnished  to  the  corporation.     In  fact> 
paragraph  5  of  the  answer  avers  agreements  entered  into  at  different 
times  between    laintiff s  and  the  corporation  in  which  there  were 
stipulations  that  payment  for    the  goods,   wares  and  merchandise  and 
work,   labor  and  materials  furnished  was   to  be  made  by  the  corporation 
and  that   the  corporation  paid  on  account   to  plaintiff  Garney  Con- 
struction Company  $2»50Q|   and  to  plaintiff  Chas.  @.  J3reyer  Company 
1,200.     Hence,    there  was  no  iseue  as   to  the  delivery  of   the  goods, 
wares   and  merchandise  nor  as   to   the  furnishing  of   «ork,  labor  and 
materials  to   the  corporation,  and   the  court's  action  in  admitting   the 
statement  of  account  and  invoice  was  proper.     Point  IV  complains  about 
the   giving  of  an  instruction.       The  induction  is  a  statement  of  the 
allegations   of   the   statement   of   claim,  and   told  the  jury  Ghat   the 
burden  was  upon  plaintiffs   to  establish   Ubt  facts  by  a  preponderance 
of   the   evidence,     defendant  says   that   the  instruction  was  erroneous 
and  misleading,     k  careful  consideration  of  the  instruction  and  of 
the  other  instructions  given,  mainly  at   the  request  of  defendant, 
convinces  us    fcfcat   the  instruction  complained  of  was  not  erroneous 

nor  miel easing* 

The  general  principles  which  authorities  discuss  in   the 
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law  of  fraud  must  be  considered  and  given  particular  application 
with  respect  to  the  faots  of  each  case.  For  that  reason  it  becomes 
necessary  to  consider  whether  the  facts  in  the  instant  case  warrant 
the  verdict  as  to  each  plaintiff.  Defendant  was  president  of  Greek 
Exhibits,  Inc.,  which  was  a  corporation  organised  to  take  part  in  A 
Century  of  Progress  at  Chicago  in  1934.  In  March,  1934,  Joseph  J. 
Archibald,  oredit  manager  of  Hines  Company,  was  requested  by  plain- 
tiff Carney  Construction  Company  to  obtain  information  for  the  latter 
concerning  Greek  -Exhibits,  Inc.  Thereafter,  about  Farch  25,  1934, 
Archibald  oalled  on  defendant  in  the  office  of  Creek  Exhibits,  Inc., 
in  the  Bankers  Building  at  105  .est  ..dams  street,  Chicago.  The  offices 
of  defendant  and  of  Mr.  Archibald,  as  credit  manager  for  the  Hines 
Company?  were  in  the  same  "ouilding.  He  talked  with  defendant  in  the 
presenee  of  another  party,  whom  he  identified  as  Mr.  ..nthony  Polemi. 
He  testified  that  he  asked  defendant  what  the  Greek  Exhibits,  Inc. 
was  and  that  the  latter  answered,  "Well,  it  is  a  Greek  Government 
project;"  that  witness  said,  "You  mean  it  is  being  subsidized  by  the 
Greek  Government?"  and  defendant  said,  "Yes."   ,/itness  inquired,  "Just 
what  is  the  routine  to  procure  a  settlement?"  and  defendant  said,  "Just 
as  soon  as  your  bills  come  in  here  we  will  have  them  approved  and  paid." 
.witness  stated  that  he  "conveyed  that  information  -".  He  related  that 
he  had  another  conversation  about  three  weeks  later  pertaining  to  the 
payment  of  an  account;  that  defendant  did  not  at  any  time  show  him  any 
plans;  that  he  Baw  plaintiffs'  exhibits  1-A,  1-B  and  1«C  "when  the 
Carney  Construction  Company  came  into  the  office."  The  three  exhibits 
as  well  as  plaintiffs'  exhibitsl2A,  12B  and  120  all  contain  a  legend, 
in  large  letters,  "flB33K  OCV IBMJ1TT  PliOJJCT,"  and  on  said  exhibits 
also  appears:   "Location  A  C ",;H7DRY  OF  PROGJLSSy  Joachim  Guarino  - 
Designer  J.  Kenny  Johnson  -  structural  Engineer."  The  witness 
further  testified  that  it  was  his  duty  to  approve  credits  on  behalf 
of  the  Hines  Company;  that  after  the  conversation  he  first  related  the 
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nines  Company  furnished  goods  to  the  corporation;  that  the  basis 
for  credit  was  "the  fact  that  Mr,  iianta  had  told  me  the  bills 
would  be  paid  and  the  fact  that  he  was  subsidized  by  the  Greek 
Government  and  that  it  was  a  Greek  Government  project}*1  that  in 
July j  1934 ,  he  received  a  check  for  $100  from  defendant  on  the 
grounds  of  the  corporation  at  A  Century  of  Progress.  The  check  was 
introduced  as  -»xhibit  7  and  was  drawn  "by  "Greek  -Exhibits  Incorporated 
J.  L.  Manta."  The  check  was  returned  marked  "Hot  Sufficient  Funds." 
There  was  then  introduced  the  petition  of  the  three  (plaintiff)  cor- 
porations filed  in  the  United  ..tates  District  Court  asking  to  have 
Greek  J&hibits,  Inc.  adjudicated  a  bankrupt,  the  order  of  adjudication 
in  bankruptcy,  and  a  copy  of  the  final  distribution  in  the  bankruptcy 
court  showing  that  no  payments  were  made  to  any  of  plaintiffs.  On 
cross-examination,  in  answer  to  a  question  as  to  whether  he  requested 
a  credit  report  as  to  the  credit  of  the  corporation,  he  answered  that 
he  could  not  recall;  that  he  recalled  getting  financial  data  on  de- 
fendant; that  he  did  not  make  any  inquiries  at  any  banks  in  Chicago 
or  of  the  Greek  consul,  or  of  the  Greek  ambassador,  as  to  whether  the 
Greek  Government  was  financially  interested  in  the  venture;  that  the 
second  conversation  that  he  had  with  defendant  was  about  the  collec- 
tion of  the  Carney  Company  account,  and  that  a  written  contract  was 
made  between  the  Hines  Company  and  the  corporation.  In  the  first 
interview  Archibald  was  acting  for  the  Carney  Company.  ITevertheless, 
when  credit  was  eventually  extended  to  the  corporation  by  the  Hines 
Company  defendant  knew  that  he  had  previously  made  the  quoted  state- 
ments to  Mr.  Archibald.  In  the  normal  course  of  conduct  laymen,  not 
anticipating  a  lawsuit,  would  not  again  repeat  the  conversation  that 
had  theretofore  taken  place.  It  follows  that  the  Hines  Company  also 
had  a  right  to  rely  on  the  statement.   ;illiam  Breyer ,  a  witness  on 
behalf  of  plaintiffs,  testified  that  he  is  a  plumbing  contractor  and 
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vice  president  and  secretary  of  plaintiff  Charles  C.  Breyer  Com- 
pany* and  he  identified  itemized  statements  of  the  account  of  his 
company  with  the  corporation.  Charles  Oleixner,  on  "behalf  of 
plaintiffs,  stated  that  he  is  a  general  contractor  connected  with 
Carney  Construction  .'rmpany;  that  he  is  superintendent,  foreman  and 
worker;  that  he  first  met  defendant  in  March,  1934?  chat  the  occasion 
of  the  meeting  was  a  call  from  Mr.  Polemi  to  come  to  Ur.  ilanta*e 
office  and  pick  up  a  set  of  plans;  that  he  did  not  have  any  conver- 
sation with  defendant  at  that  time  concerning  the  subject  matte r  of 
the  instant  suit;  that  he  went  in  to  see  the  engineering  and  draft- 
ins  department  in  order  to  pick  up  a  set  of  plans  and  give  an 
estimate j  that  Mr»  Manta  introduced  him  to  Mr»  Johnson  and  Mr# 
Guarino;  that  Manta*  s  office  was  at  105  ..est  ..,dams  street;  that  wit- 
ness went  hack  to  the  office  a  week  later  and  saw  Mr#  Johnson  and 
Mr.  Guarino;  that  witness  saw  Mr.  Manta  on  his  third  visit  there; 
that  witness  saidp  "Here  is  the  cost  estimate  on  this  project ;* 
that  defendant  said,  "I  vd.ll  let  you  know;*  that  witness  went  to 
defendant's  office  about  .pril  20  but  did  not  see  him;  that  he  went 
there  about  a  week  later  and  talked  to  defendant;  that  he  gave  defend- 
ant the  estimate  on  the  project  and  defendant  said,  "That  is  all 
right.  You  can  go  ahead."   ..itness  stated  further  that  "he 
[defendant]  said  he  was  the  agent  and  doing  the  paying,  the  money 
was  all  here.  That  is  all  he  said  to  me.  He  said  the  money  was  all 
here  and  he  was  doing  the  paying.  Then  I  reported  that  to  the  office 
and  we  called  the  Jdward  Hines  Lumber  Company  credit  department.* 
The  court  stated,  "You  said  earlier  in  the  testimony  something  about 
being  an  agent,"  and  the  witness  replied,  'That  he  was  the  agent  for 
the  project,  yes."   itness  further  testified  that  he  saw  exhibits 
12A,  3  and  C  at  defendant's  office  about  '.pril  20,  1934;  that  he  also 
saw  exhibits  1A,  S  and  C  at  defendant's  office;  that  Mr.  Johnson,  the 
engineer  for  Mr.  Hanta,  gave  him  the  exhibits;  that  Mr.  Johnson  was 
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one  of  the  gentlemen  introduced  to  witness  by  defendant;  that 
witness  took  exhibit  1  to  the  Hines  Company  and  exhibited  such 
plans  to  Mr.  Krchibald  of  the  credit  department,  and  left  them 
with  the  Hines  c;ompanyi   that  a  contract  was  entered  into  after 
the  conversation  with  defendant  and  after  witness  saw  plaintiff s» 
exhibits  1  and  12.  He  also  testified  about  the  account.   The 
plans  and  specifications  were  admitted  over  defendant* s  objection. 
On  redirect  examination  witness  stated  that  he  inquired  about  the 
credit  responsibility  of  the  corporation  of   Mr.  Archibald  of  the 
Hines  Company.  Irvin  P.  Austin*  for  plaintiffs,  testified  that 
he  is  a  plumbing  estimator  associated  with  Charles  C.  Breyer 
Company;  that  he  first  met  defendant  in  defendant's  office  in  the 
3anl:ers  Tiuildin?  around  the  middle  of  April,  1934  J  that  Mr.  Polemi 
introduced  him  to  defendant;  that  Mr.  Polemi  asked  him  if  he  would 
make  a  mechanical  layout  of  a  building  project  at  the  Century  of 
Progress  and  draw  up  the  specifications  so  that  the  project  could 
£;o  ahead;  that  he  helped  them  to  make  their  layout;  that  he  estimated 
the  job;  that  no thine  further  was  said  at  that  time;  that  he  saw 
defendant  after  that  in  the  room  adjacent  to  his  office  where  their 
architect  was  working  drawing  up  plans;  that  the  conversation  was  had 
around  the  middle  of  \pril,  1934;  that  defendant  explained  they  wanted 
information  in  regard  to  sinks,  etc.;  that  witness  saw  defendant 
again  in  the  same  office  a  few  days  later;  that  defendant  told  him 
to  work  with  Mr.  Guarino;  that  defendant  left  the  room;  that  then 
Guarino  made  pencil  sketches  and  witness  worked  with  him;  that  he  had 
another  conversation  with  defendant  a  week  later;  that  he  told  defend- 
ant what  the  job  would  run  to;  that  defendant  wanted  to  see  if  the 
job  oouid  be  done  cheaper;  that  witness  had  another  conversation  with 
defendant  about  two  days  later;  that  a  contract  was  signed  between 
the  Breyer  Company  and  the  corporation;  1^**sx^:ncfe*»^***fc 
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that  he  did  not  have  any  conversation  with  defendant  in  respect 
to  who  was  responsible  for  the  payment  of  the  v.ork;  that  "we 
worked  on  Plaintiff*  s  .exhibits  marked  13A,  B,  0  and  V  for  identifica- 
tion in  Mr.  Manta* s  architect's  office  between  the  middle  of  ->pril 
possibly  the  1st  of  May,  1934.  Mr,  Ouarino  showed  them  to  me  in 
the  presence  of  Mr.  Manta.  This  was  previous  to  the  execution  of 
our  contract,"  John  L.  Manta,  on  his  owi  behalf ,  testified  that  he 
did  not  have  a  conversation  with  Mi' *  Archibald  the  latter  part  of 
March,  1934;  that  the  only  time  he  had  a  conversation  with  rchibald 
was  after  Hines  Company  had  a  bill  against  the  corporation  around 
the  15th  of  May;  that  prior  to  then  he  did  not  see  Archibald  in  his 
office  or  at  the  grounds;  that  the  first  time  he  saw  .rchibald  was 
at  the  grounds  toward  the  end  of  June;  that  witness  was  president 
of  the  corporation;  that  his  office  was  on  the  twenty-first  floor 
at  105  .nest  .--dams  street;  that  he  had  an  architect  named  <3uarino  in 
the  office  in  March  or  kjfsiX$   1954,  John  Eenney  Johnson,  for 
defendant,  testified  that  he  is  a  structural  engineer;  that  in  the 
spring  of  1934  he  had  a  limited  partnership  with  Joe  Guarino  on  the 
corporation* s  project;  that  he  prepared  plans  and  specifications  for 
the  corporation;  that  he  began  such  plans  about  March  17,  1934;  that 
he  was  on  the  building  at  the  grounds  until  June  2G,  1934;  that  the 
plans  were  made  by  Mr,  Guarino  and  himself;  that  the  plans  represent 
the  space  in  the  Hall  of  -tates  preliminary  to  the  contract;  that  the 
plans  were  used  when  the  work  was  let  out.  Anthony  Tolemi,  a  witness 
who  testified  on  behalf  of  defendant,  could  not  recall  whether  he 
was  present  at  a  meeting  between  Mr.  Archibald  and  defendant;  but  .stated 
he  saw  Mr.  Archibald  somewhere. 

Under  point  III  defendant  maintains  that  in  an  action  for 
fraud  and  deceit  the  complaint  must  allege  the  essential  elements 
of  such  action.  That  is  a  correct  statement.  Defendant  in  this 
case  did  not  move  to  dismiss  or  to  strike  the  complaint.  He  did 
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move  in  arrest  of  judgment  "for  the  reason  that  the  complaint  of 
the  ahove  named  plaintiffs  is  insufficient  at  law  to  sustain  judg- 
ment there  on »H  without  specifying  any  grounds*  Sec.  169  »  ch.  110, 
111.  Rev.  Gtat.  1937  (sec.  45,  Civil  Practice  Act),  provides  that 
"(1)  All  objections  to  pleadings  heretofore  raised  hy  demurrer  shall 
T»P  raised  "by  motion.   Such  motion  shall  point  out  specifically  the 
defects  complained  of,  and  shall  ask  for  such  relief  as  the  nature 
of  the  defects  may  make  appropriate,  such  as  the  dismissal  of  the 
action  or  the  entry  of  a  judgment  where  a  pleading  is  substantially 
insufficient  in  law,  or  that  a  pleading  he  made  more  definite  and 
certain  in  a  specified  particular,  or  that  designated  immaterial 
matter  he  stricken  out,  or  that  necessary  parties  he  added,  or  that 
designated  misjoined  parties  he  dismissed,  and  so  forth.   (2)  v?here 
a  pie  ding  or  a  divisioai  thereof  is  objected  to  hy  a  motion  to  dis- 
miss or  for  judgment  or  to  strike  out  the  pleading,  hecause  it  is 
cuhstantially  insufficient  in  law,  the  motion  must  specify  wherein 
such  pleading  or  division  thereof  is  insufficient.   (3)  After  rulings 
on  motions,  the  court  may  make  such  orders  as  to  pier  ding  over  or 
emending  as  may  he  just.  (4)  Upon  motions  "based  upon  defects  in 
pleadings,  substantial  defects  in  prior  pleadings  may  he  considered 
in  so  far  as  they  are  material  to  the  ruling  sought."  Had  defendant 
in  due  time  moved  to  strike  or  dismiss  the  complaint  it  would  have 
"been  incumhent  on  him  to  specify  wherein  the  pleading  was  insuffi- 
cient, and  a  motion  in  arrest  of  judgment,  particularly  where  there 

I 
was  no  prior  motion,  should  likewise  specify.   ..here  the  moti  on 

specifies  the  ohjection  the  plaintiff  v<ould  have  the  opportunity 
of  amending-  his  pleading  to  conform  to  the  ohjection  if  he  determined 
that  the  ohjection  had  merit.  The  point  that  the  complaint  is 
defective  is  not  well  taken. 

In  determining  whether  there  is  evidence  in  the  record  which 
justifies  the  verdict  as  to  each  plaintiff  the  jury  had  a  right 
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to  consider  all  of  the  evidence  for  the  purpose  of  showing  a 

fraudulent  method  or  design  on  the  part  of  defendant.  In  ood  y> 

U>  S>,  10  L.  Ed»  987,  the  court  said  (p.  994) J 

"The  question  was  one  of  fraudulent  intent  or  not;  and 
upon  questions  of  that  sort,  where  the  intent  of  the  party  is 
matter  in  issue,  it  has  always  "been  deemed  allowable,  at.  well 
in  criminal  as  in  civil  cases,  to  introduce  evidence  of  other 
acts  and  doings  of  the  party  of  a  kindred  character,  in  order 
to  illustrate  or  establish  his  intent,  or  motive  in  the  particular 
aot,  directly  in  judgment.  Indeed,  in  no  other  way  would  it  he 
practicable,  in  many  cases,  to  establish  such  intent  or  motive,  for 
the  single  act  taken  by  itself  may  not  he  decisive  either  way;  hut 
'..hen  taken  in  connection  with  others  of  the  like  character  and  nature, 
the  intent  and  motive  may  he  demonstrated  almost  with  a  conclusive 
certainty." 

Section  23  of  the  Civil  Practice  ct  (sec.  147,  ch.  110,  111.  Rev» 

Gtat.  1937),  providing  for  the  joinder  of  plaintiffs,  states  that 

"if  upon  the  application  of  any  party  it  shall  appear  that  such 

joinder  may  embarrass  or  delay  the  trial  of  the  action,  the  court 

may  order  separate  trials  or  make  such  order  as  may  be  expedient." 

In  the  instant  case  there  was  no  motion  for  a  separate  trial  of 

the  issues  as  to  the  three  plaintiffs,  and  the  evidence  was  received 

without  limitation.   Nevertheless,  bearing  in  mind  the  rule  announced 

in  ¥ood  v.  U.  S.t  supra t   it  was  necessary  for  each  plaintiff  here  to 

establish  the  fraud  as  charged.  Defendant  Manta  was  president  of  the 

corporation  and  there  is  evidence  that  he  was  the  dominating  factor  in 

its  affairs.  The  architect  and  engineer  had  spaoe  in  his  office*  In 

March,  1934,  when  at  the  request  of  the  Carney  Company  Mr»  Archibald, 

of  the  Hines  Company,  called  on  defendant,  the  latter  stated  that  "it 

is  a  Greek  Government  projeot;"  when  asked,  "You  mean  it  is  being 

subsidized  by  the  Greek  Government,"  he  answered,  "Yes;"  and  in  answer 

to  the  inquiry  as  to  the  routine  in  procuring  a  settlement  he  answered, 

"Just  as  soon  as  your  bills  come  in  here  we  will  have  them  approved 

and  paid."    -rchibald  testified  that  the  information  "was  conveyed," 

from  which  the  jury  would  have  the  right  to  infer  that  the  information 

was  given  to  the  Carney  Company.  The  plans  and  specifications  were 

not  given  to  Archibald  by  defendant,  Archibald  saw  the  plans  vhen 
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someone  from  the  Carney  Company  came  into  his  office*  .-.rchibald 
stated  that  the  basis  for  allowing  credit  was  the  statement  of 
Mr.  Manta  that  "the  bills  would  be  paid  and  the  fact  that  he  was 
subsidized  by  the  Creek  Government  and  that  it  was  a  Creek  Government 
project."   -hile  the  Hines  Company  dia  not  deliver  lumber  and  material 
until  after  a  subsequent  conversation  between  Archibald  and  defendant 
in  which  Archibald  was  seeking  to  collect  an  account  of  one  of  the 
other  plaintiffs,  we  are  satisfied  that  the  Hines  Company  had  a  right 
to  rely  on  the  representation  of  defendant.   The  mere  fact  that  a 
bill  of  another  concern  was  not  paid  when  due  would  not  necessarily 
show  uhat  the  Hines  Company  did  not  exercise  ordinary  diligence  under 
the  circumstances.  It  could  well  be  argued  that  when  ..rchibald  went 
to  collect  the  bill  for  the  other  concern  he  would  not  be  disturbed  by 
failure  on  the  part  of  the  corporation  to  pay  promptly,  in  view  of 
the  previous  statement  of  defendant  that  it  was  a  Creek  Government 
project  and  that  it  was  subsidized  by  the  Greek  Jovarnment*  The 
record,  as  to  the  Carney  Company,  shows  that  defendant  made  a  state- 
ment to  Mr.  Archibald,  who  was  then  acting  for  the  Carney  Company, 
and  that  the  inf ormation  was  conveyed  by  .rchibald  presumably  to 
the  Carney  Company.  Mr.  Gleixner  testified  that  he  obtained  infor- 
mation as  to  the  credit  responsibility  of  the  corporation  from  Mr. 
Archibald  of  the  Hines  Company.   defendant  stated  to  Gleixner  that 
he  was  the  agent.  Under  ail  the  circumstance b  the  jury  had  a  right 
to  find  that  defendant  was  holding  himself  out  as  the  agent  for  the 
corporation.  The  plans  were  the  basis  for  the  estimate  of  the 
Carney  Company.  The  plans  were  given  to  Gleixner  by  Johnson,  the 
engineer,  who  had  been  introduced  to  him  by  defendant,  and  the  plans 

bore  the  legend,  "GR33K  OiYiSMNUMI  *B©JB8f»*  There  is  evidence  from 
which  the  jury  had  a  right  to  decide  chat  the  plans  bearing  the 
legend  "Greek  Government  project"  were  given  to  the  representative 

of  the  Breyer  Company  and  that  the  Breyer  Company  in  extending  credit 
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aoted  on  the  representation  of  defendant  that  the  project  was  a 
Greek  Government  Project.   mother  criticism  leveled  at  the  judg- 
ment is  that  plaintiffs  failed  to  show  that  the  statement  to  the 
effect  that  the  corporation  was  a  project  of  the  Greek  Government 
was  untrue.  That  objection  should  he  considered  in  connection  with 
the  answer,  in  whieh  defendant  "denies  that  he  at  any  time  represented 
to  the  plaintiffs  that  Greek  Exhibits,  Inc.,  a  corporation,  was  a  pro- 
ject of  the  Republic  of  Greece  and  that  the  Republic  of  Greece  was 
definitely  associated  wi th  and  financially  interested  in  said  Greek 
inhibits,  Inc.,  a  corporation,  and  that  moneys  « ould  he  furnished  "by 
the  Republic  of  Greece  with  which  to  pay  the  financial  obligations  of 
the  Greek  Exhibits,  Inc.,  a  corporation."  Paragraph  4  of  the 
complaint  charges  that  the  representations  of  the  defendants  were 
false  and  fraudulent,  and  while  paragraph  4  of  the  answer  denies  the 
allegations  contained  in  paragraph  4  of  th©  complaint,  such  denial  is 
somawhat  inconsistent  with  the  denial  in  paragraph  2  that  defendant 
at  any  time  represented  that  the  corporation  was  a  project  of  the 
"Republic  of  Greece,"  etc.  Counsel  for  defendant  told  the  jury  as 
part  of  his  opening  statement  that  "we  will  further  show  that  the 
Greek  -ixhibits,  Inc.,  a  corporation,  was  in  no  way  an  agency  of  the 
ureei  government  in  Jurope,  here  to  represent  the  Greek  government 
at  the  ..orld's  air  in  an  official  capacity  as  a  real  agent  of  the 
Greek  government.  ITo,  we  will  repudiate  any  charge  that  any  such 
statements  were  made,  verbally  or  otherwise."  Counsel  relies  on 
Pietsch  v.  Pietsch,  245  111.  454,  and  g|»  Oil  Q»»  T«  flftgg«H«  261  111. 
.ivpp.  513,  as  authority  that  an  admission  made  in  an  opening  statement 
v«ill  not  excuse  the  introduction  of  testimony  to  supply  proof  of  same 
essential  element.   Counsel  for  plaintiffs  cite  cases  holding  that 
such  admissions  are  binding  as  against  the  olient  of  counsel  making 
them,   efendant  replies  that  the  cases  oited  sustain  the  admissions 
of  counsel  ms.de  during  the  trial  hut  that  the  statement  to  the  jury 
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in  the  instant  oase  was  made  not  during  the  trial  hut  in  the  opening 
statement.  Ml  a  matter  of  faot  the  trial  commences  when  the  jury 
is  Bworn  to  try  the  issues.  The  case  of  Pietsch  v.  Pietsch,  supra j> 
is  not  decisive  of  the  proposition  "before  us.  That  waB  a  case  in 
which  counsel  for  the  defendant  outlined  what  he  expected  to  prove 
and  the  court,  without  hearing  any  evidence,  ruled  that  v;hat  counsel 
offered  to  prove  would  not  constitute  a  defense,  and  accordingly 
directed  a  verdict  for  the  plaintiff.  The  Supreme  court  reversed 
the  judgment  and  remanded  the  cause,  remarking  that  the  parties  had 
a  right  to  a  trial  "by  jury  of  the  issues  made  by  the  pleadings.  It 
is  obvious  that  if  the  court  could  direct  a  verdict  on  the  opening 
statement  under  a  factual  situation  such  as  existed  in  the  Pietsch 
oase,  it  would  be  dangerous  to  make  an  opening  statement,  and  would 
probably  result  in  discouraging  counsel  from  making  opening  state- 
ments. In  the  case  at  bar,  however,  the  statement  of  counsel  for 
defendant,  taken  in  conjunction  with  his  ans\7er,  would  be  likely  to 
lead  even  an  experienced  and  careful  practitioner  into  the  belief 
that  it  was  unnecesoary  for  him  to  make  proof  that  Greek  *:hibits, 
Inc.,  a  corporation,  was  not  a  project  of  the  Greek  Government  and 
that  it  was  not  subsidized  by  the  Greek  Government.  Here,  it  is  well 
to  note  that  although  defendant  testified  in  his  own  behalf  he  did 
not  say  that  the  corporation  was  in  fact  a  project  of  the  Greek 
Government,  therehy,  in  negative  fashion,  conforming  to  the  opening 
statement  of  his  counsel.  If  the  corporation  was  in  fact  a  project 
of  the  Greek  Government  and  subsidized  by  it,  cert;  inly  the  defendant 
as  president  would  have  knowledge  thereof.  An  examination  of  his 
answer,  the  statement  of  his  counsel,  and  his  own  testimony  show  that 
he  was  not  contending  that  the  corporation  was  in  f  -ct  a  Greek 
Government  project.  His  position  «M  that  he  did  not  make  the 
representations . 

There  was  competent  evidence  from  which  the  jury  could 
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decide  that  defendant  made  representations  that  Greek  Exhibits,  Inc. 
was  a  Greek  Government  project  and  subsidised  by  the  Greek  Govern- 
ment, which  were  statements  of  existing  facts;  that  the  statements 
were  false?  that  defendant  knew  the  statements  were  false;  that  he 
intended  to  deceive  plaintiffs  by  the  statements j  that  the  statements 
were  material;  that  plaintiffs  had  a  right  to  rely  on  the  statements; 
and  that  plaintiffs  did  rely  on  the  statements  and  suffered  damages 
as  a  consequence,    bile  nations  with  which  our  Eepublic  was  associ- 
ated in  the  World  War  have  defaulted  on  their  debts,  nevertheless, 
the  average  eitiaen  habitually  places  great  reliance  on  engagements 
of  governments.  The  only  purpose  of  placing  the  legend  "Greek 
Government  Project"  on  the  plans  and  specif ica-cions,  when  there  was 
no  authority  from  the  Greek  Government  so  to  do,  would  be  to  lead 
creditors  and  others  into  the  belief  that  such  project  was  actually 
backed  by  the  Greek  Government*  A  person  seeing  such  a  legend  'would 
be  disarmed  from  suspecting  that  the  statement  was  false.  It  takes 
a  bold  and  reckless  person  indeed  to  state  that  the  corporation  cf 
which  he  is  president  is  a  project  of  a  sovereign  nation,  when  such 
is  not  the  fact.  In  this  connection  defendant  urges  that  if  plain- 
tiffs hac  exercised  ordinary  prudence  they  would  not  have  been  de- 
ceived, and  points  out  that  plaintiffs  could  have  made  inquiry  of  the 
Greek  consul  or  the  Greek  minister.  The  rule  stated  in  Kerpich  v. 
williams*  300  111.  540,  546,  that 

"♦where  one  party  to  a  transaction  makes  a  positive  state- 
ment of  a  material  fact  as  true  which  he  knows  to  be  false  but  in- 
tends to  be  relied  upon  by  the  other  party  as  true,  and  the  statement 
actually  is  relied  and  acted  upon  as  true  by  the  other  party,  the 
JMUfty  making  the  statement  cannot  charge  the  other  with  negligence 
in  believing  the  false  statement  or  take  .  ny  benefit  from  it.' 
Gilbey  v.  Hamlin,  297  111.  258," 

is  applicable,  h   careful  examination  of  the  record  convinces  us  that 
there  was  competent  evidence  before  the  jury,  under  the  issues  pre- 
sented by  the  pleadings,  on  which  to  return  the  verdicts,  and  that 
the  court  was  right  in  entering  a  judsment  for  each  of  the  plaintiffs 


-  I  .c- 

■    -■  ■■■ 

t      :Ott 

■ 

*  a-ififir 

xmf  oil  .aoasJ-  ae 

&©Ja 
air  srf* 

; 

Mi  .-!t»?  A     .  >.oi»tf 

• 
oxf.e  .        «  . 

Ml  a  ^o   Jneai 

■     * 

<  ■ 

tail 

i 
Jatt  6c-    « 

aYtt*rj  xa»«  arii 


-17- 

and   against  defendant. 

Therefore,    the   three   judgments   of   the  Superior  court  of 
Cook  county,   one  in  favor   of  plaintiff  iSdward  Hines  Lumber  Co., 
a  corporation,   and  against  defendant,  for  :|729.82j   one  in  favor 
of  plaintiff  Carney  Construction  Co.,   a  corporation,  and  against 
defendant,  for  tl»488.83;   and   one  in  favor   of  plaintiff  Chas.  Co 
Breyer  Co.,  a  corporation,  and  against  defendant,  for  (31,854,  are 
severally  affirmed. 


::ullivan  and  Friend,   JJ»,  coneur. 


- 


■    ■       t 


:llu 


33688 

8. 
■,,   co-  'ltnera, "doing  J&iisinesa 
under  the   firm  name  *md  st/le  of 
TAUMA3GI   AMD    *AT80«# 


, 


Apoeil?>nt. 


| 

COUKTY. 


v 


MR.    PHESIOISfi  JUSTICE   HALL   0*1.1 '- 

This  is  sn  appe-a  by  defendant   from  a  judgment  entered 
against  him  on  March  ?,   1337,    in  the  Circui'  of  Cook  County 

for  the  sum  of     1,750,00  and  oosts.     The   judgment  was  entered  on 
the  verdict  of  a  Jury. 

The  oharge  in  the  complaint  is  tfeat   plaintiffs,   architects, 
are  entitled  to  recover  for  certain  fees   aliened  to  he  due  them 
for  services  rendered  to  the  defendant   in  the  design  and  construc- 
tion of  the  Colonial  Village,   ■  concession  at  the  1934  Oentury  of 
i  ro..ress  in  Chicago,  under  a  written  contract  entered  into  bet-een 
plaintiffs  and  defendant   in  if,  1334,     The  oontr-ct   is  a 

lengthy  one  containing  certain  details,   but  the  pertinent  portions 
thereof,   insofar  as  this  action  is  concerned,   ?re  as   follows: 

"The  o^ner  agrees  to  pay  the  architects  «»   fee  b^sed  on 
8$  of  the  construction  costs  of  the  buildings;   this  to  include 
the  pipe  and  taechanic*l   tr-dee   frut   not   to  include   landscaping 
or  decorating.     The  owner  agrees  to  pay  the  -.rohitects   9$  on 
landscaping,   pl-ntiri,  ,        v^sents,  etc.,    --/reviled  the   *rehitects 
make  plans,  specifications  *nd  superintends  this  work.      The 
^rchlteots  agree   to  assist   in  every  wear   oosaible  to  m^ke  the 
enterprise  a  success  but  such  *ork  shnll  be  optima*!  ?*ith  them 
and  only  to  the  degree  th-  t   they  are  able  or  willing  to  do  it. 

"The  owner  shall  pay,   aaaari   from  this  contract,   for  any 
survey  of  the  nremises   nnd   for  *>ny  chemical  ind  neeh->nio*l 
testa  which  siay  be  neoessary. 

"The  owner  shall   Rive    prompt   -?nd  thorough  consideration 
to  all  documents  relating  to  this  work   presented  by  the  archi- 
tects and  shall  inform  the   architects  of  all  decisions  theT^on 
within  a  itusiasl|  vxatipt  tlan  so  as  not  to  delay  work  un- 
necessarily." 

-   intiffs  claim  th  t   they  performed  all  things  reouir^d 

under  the  contr-ct,   th  t   they   aaafe  designs   for  signs  not  reouir'  i. 
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the  f- ir  compensation  of  which  ia     L     .  "O;    th  t   plaintiffs,   as 
architects,  were  to  reoelveas  compensation  from  the  defendant,   bp.sed 
upon  «   percentage  of  cost,   six  per  cent  of  construction  coat  of  the 
building,   including  pips  and  meoh^niesl  trades,   <md  two  per  cent  on 
landscaping,  planting,   pavements,  etc,,   provided  plaintiffs  make 
plans  and  superintend  the  same;   th  t  plaintiffs  made   olans  for  land- 
scaping and  paving;   that  the  costs  of  landscaping,  etc,  were  not 
less  than  #4,000,00  and  the  construction  cost    593,380.87;   that 
plsintiffs  received   -4,000.00   on  account  end  claim  thr-t  there  is  due 
"s  greater  total  balance*  than  11,726,85. 

Defendant,  on  his  part,   in  his  answer  clnims  that  the  signs 
mentioned  in  the  complaint  were  voluntarily  and  gratuitously  built  as 
a  part  of  plaintiffs1   contnot,   and  th^t   a  considerable  portion  of 
the  construction  oost  had  not,   at  the  time  of  the  filing  of  the  answer, 
been  ascertained.      Defendant  also  eh-rges  th-<t   the  plans  dra«n  for 
the  building  were  out  of  proportion  or  improperly  constructed,  were 
defective  impractical  and  unusable  and  required  numerous  changes  and 
alterations;   th-t   such  plans  were  prepared  without  skill,   *-?re  not 
-rtistio,  workable  or  practical,  and  tact  defendant   was  compelled  to 
pay  out  the  sum  of  $636.70  in  the  alteration  of  these  plans.      Defendant 
further  denies  th  t  he  is  Indebted  to  the  plaintiffs  in  any  amount, 
and  asks  judgment  against  plaintiffs  for  the  sum  of    '636. 70. 

As  near  as  we  orm  gather  from  the  record  *nd   the  briefs  of 
the  parties,   the   construction  of  these   World's   Fair  buildings  and  the 
*ork  done  in  connection  therewith,  was  all  done  by  the  B-«  Construction 
Gom  nny,  of  which  defendant  was  the  president.     On  the  trial  it  w*a 
stipulated  th  t  in  lieu  of  the  original  books  and  records  of  the  §* 
Construction  Company,  there  might  be  introduced  in  eviaenoe  by  either 
party  a  compilation  of  the   items  appearing  on  theae  books  S3 
expenditures  incurred  in  connection  with   the  Oolonial  Village,   it 
being  understood,   however,  th  t   the  introduction  in  evidence  of  this 
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compilation  should  not  preclude  the  plaintiffs  from  maintaining  that 
all  items  of  construction  cost  were  not  contained  therein,  nor 
preclude  the  defandant  from  maintaining  that  certain  items  nentioned 
therein  should  not  be  construed  as  construction  cost* 

Fleintiff,  Tallmsdge,  testified,  in  effect,  th  t  efter 
the  contract  between  the  parties  had  been  entered  into,  there  were 
consultations  between  the  witness,  defendant,  a  Mr.  OTings  and  a  wan 
named  Mr,  Skidmore  of  the  Century  of  Progress,  as  to  the  design 
of  the  village,  and  that  Mr,  Skidmore  was  the  architect  in  charge 
of  the  Qentury  of  Progress  and  Chief  of  concessions;  that  there 
were  conferences  before  the  signing  of  the  contract,  presumably 
with  these  people;  that  *wew,  evidently  meaning  plaintiffs,  had  made 
a  preliminary  sketch  which  was  discussed,  and  the  character  and 
design  of  the  buildings  to  be  erected,  were  considered.  He  also 
testified  th^t  plaintiffs  had  done  a  great  deal  of  research,  had 
correspondence  with  the  managers  and  owners  of  historic  buildings 
in  an  effort  to  procure  original  documents.  He  further  testified 
to  the  effect  that  the  plans  and  drawings  of  the  village  were 
prepared  in  his  office,  th^.t  engineers  were  employed  to  lay  out  the 
utilities,  make  engineering  drawings,  locate  lines  and  plumbing 
fixtures  and  design  the  structural  members  of  the  buildings;  that 
before  construction  had  commenced,  everything  had  been  done  in  the 
■my   of  original  plans,  except  full  Biased  details  for  om*>asents,  and 
that  during  the  construction  of  these  buildings,  changes  were  made 
frequently  and  suggestions  given  by  the  architect  to  the  defendant 
as  to  additions  and  changes;  th->t  at  the  time  of  t,he  construction, 
the  opinion  of  the  witness  was  that  the  min&mum  cost  of  the  entire 
construction  would  be  $100, 000, 00;  th  t  it  *?>s  the  custom  in  the 
srohitectur«l  profession  and  building  trades  to  charge  overhead  as 
a  part  of  the  construction  cost,  -md  th-t  where  no  record  of  the 
exact  overhead  is  submitted  to  the  architect  by  the  contractor  or 
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owner,   they  figure  on  a  minimum  of  eight   per  cent;   that  certain 
work  done  by  other  person*  tfcaB  the  B-v»  Construction  Company 
consisted  of  putting  mastic  paint  on  certain  buildings,   in  imit-tion 
of  real  brick;   that  decorating  in  architectural  or  construction 
work  means  covering  paint,  calcimine  or  Mil  paper,  muslin  or  piaster 
surfaoes  on  the  interior  of  e  building,  and  th  t   painting  means 
oovering  portions  of  the  buildings  which  would  deteriorate  under 
action  of  the  elements  unless  cowered  wit>  Mint,  and  th<-t  decorating 
is  never  applied  to  outside  work.     He  further  testified  to  the 
effect  Hurt  plaintiff  received  fro$  the  defendant  the  sum  o         ,■"'••     ; 
th^t  after  the  Completion  of  the  work,   he  talked  to  defendant 
concerning  a  balance  which   he  claimed  to  be  due  from  defendant, 
in  which  he  stated  to  the  defendant  tlM   in  the  opinion  of  the 
witness,   the  building  had  cost   $138,000.00;   that  defendant  stated 
that  the  cost  wrs  much  less  end  offered  to  alio*  plaintiffs,  or  their 
agent,  to  examine  the  books,   and  that  a  man  named  Soo,   employed  by 
plaintiffs,   did  examine  the  books  of  the  defendant.     He  *>lso  testi- 
fied thvt  after  the  construction  was  entirely  completed,  Qoo  made 
cert- in  signs   for  streets,  comfort  stations  etc.,   twenty  two  in 
number,   the  f*  ir  price  of  which  was  *135,00. 

*•  have  already  stated  th?»t  the  witness  T*illmadg«  had 
stated  that  the  minimum  cost  of  the  entire  structure  would  be 
1100,000.00.     His  testimony,   in  detail,   on  this  euestion,   is  as 
follows: 

"{}•     Based  upon  your  learning   aWl  experience  as  an 
architect  and  uoon  your  knowledge  of  the  construction  of  the 
Colonial  Village,   did  you  h?ve  any  opinion  ^t   the  time  it  was 
constructed  as  to  the  cost  of  construction  at  the  time  the 
construction  took   olace,   meaning  the  lowest  or  miniamm  oossible 
cost  and  excluding  from  nny   such  estimate,   psvetaent,   land- 
scaping *nd  decorating?     Ihe  question  is  did  you  b*ve  an 
opinion  at  th»t  time, 

"A.     Yes. 

"Q,  What  w«s  that  opinion? 

"Objection.  Objection  overruled. 

"A.   fl   ,    .00. 

"Q.  Sow,  J4r.  Tallmadge  I  am  going  to  *sk  you  whether 
or  not  in  thn   computation  of  prchiteots  charges  based  upM  ■ 
percentve,  there  is  or  is  not  ■  eustoa  in  the  architectural 
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profession  and  in  th«  construction  industry  *nd  in  the  building 
trades,  to  charge  as  a  part  of  the  construction  oost  an  over- 
head cost  and  percent «ge? 

"Objection.  Objection  overruled, 

"A.   It  is  a  custom. 

%.     And  where  no  record  of  exsot  overhead  oost  is 
submitted  to  the  architect  by  the  contractor  or  owner  by  whom 
he  is  employed,   is  there  a  custom  or  not  ■  custom  M  to  there 
being  used  a  definite  porooatago  of  the  actual  oonst ruction 
costs  to  determine  th si  overheadT 

••Objection.     Objection  overruled, 

"A,     There  is  a  custom.      It  is  a  custom  to  add  -  figure 
on  a  certain  ■•■Wlofii 

"Q,     I  will  ask  you  then  wh-.t  thvt  percentage  is,   and 
by  that   I  mean  not  what  might   be  charged  in  some  eases,  but 
the  minimum  pe re entire  to  which  the  custom  apolies, 

"Objection.     Objection  overruled, 

HA,     Sight  per  cent." 

hile  many  figures  concerning  the  detailed  claimed  cost 
of  the  construction  are  contained  in  the  r?cord,  we  find  nothing 
definite,  either  in  the  briefs  or  the  abstract,  except  the  answers 
of  the  plaintiff  Tallmadge,  upon  which  any  computation  could 
nosaibly  be  made  of  the  amount  of  fees  olaimed  by  plaintiffs.     His 
statement  is  to  the  effeot  that  in  his  opinion,   the  cost  of  the 
building  was  1100,000,00,  and  th*t   plaintiffs  are  entitled  to  eight 
per  oent  commission  on  thnt  amount.     &ight   per  cent  of     I      ,        . 
would  bo  m, 000. on.     it   is  agreed  th*it  plaintiffs  have  been  paid 
the  sum  of       ,     ■    .   o.     Upon  this  b»sis,   if  the  testimony  of  Tallmadge 
is  entitled  to  consideration  at  all,   plaintiffs  would  be  entitled  to 
bo  paid  the  further  sum  of  |4|0Q0»e0f       11   plaintiff  claims  is 
11,736,66,     The  jury's  verdiot  of     i,        .  «3  seems  to  be  entirely 
arbitrary. 

In  view  of  the  fact  that   plaintiffs  have  not  established, 
by  the  manifest  weight  of  the  evidence,   the  amount  which  they  cleim 
tney  are  entitled  to,  we  are  constrained  to  reverse  the  cause  and 
remand  it  for  ■  new  trial, 

REVERSED  AttQ  REttAMBSB  9BB   A  MIS  TRIAL. 

HEBE1  AUD  DKEIS   K,    8UUIVAN,    JJ.    « 
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In  the   instant  ease,  after  examining  pX*intiffe*   petition 
for  rehearing,  the  a*»*ae  vu  gr<sat«d,     UiN*n  •  further  review  of 
the  record,  «e  h-(?e  determined,  ta  t  flntf  original  eonelueion  »«• 
right,  sad  th<tt  the  judg»«nt  of  plaintiff*  sh^ald  he  reversed  and 
the  e*4usne  re;.as.nded  for  I  new  tri- ±. 

It  is,   therefore,  the  order  of  %fct  ©ourt  th~t  the  origins! 
Judgment  entered  here  shnli  stand, 
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JOSEPH   F.    RYAI  and  H.    I»«ARSUUUPt**s 
(Plaintiffs)     App«ll««9|' 


VlU.XAk      .     >*«WI  and   fRAlO^,    PRATT, 
Defends i  "" 


On  Appeal  of  FftAW  B.  PRATT, 

Appellant* 


9  8I.A.  624' 


MR.   JUST10E  mmh  u ■  i  I  ■         9  fHl  OfZIXOl  OF  THr 

This  is  an  action  filed  In  the  Superior  Oor rt  to  recover 
the  sua  of   58,056  together  with  interest  thereon  from  Hvroh  1,  1338, 
alleged  to  be  due  the  plaintiffs  from  the  defendant*  as  oomfflisgione 
elaiaed  to  have  been  earned  by  plaintiffs  as  real  estr+te  brokers, 
concerning  a  tract  of  land  located  in  Ou  Page  County,   Illinois  ?nd 
owned  by  the  defendant  Frank  B.  Pratt, 

The  enae  wsa  tried  before  the  court  without   a  jury  and 
the  court  made  ■  finding  for  the  plaintiffs  and  sgainat  the  defendant 
Pratt  and  entered  Judgment  on  the  finding  for  f7,?05  ^nd  costs, 
and  ordered  the  ©r<use  dismissed,  without  costs,  as  to  the  defendant 
Barbae.     Thereafter  the  defendant  Pratt   filed  i  written  taction  to 
v vcs.te  the  judgment  and  to  dismiss  the  suit,  which  motion  the  court 
denied  »nd  he  thereupon  appealed. 

The  plaintiffs  on  January  31,  1336,   filed  their  complaint 
alleging  tiwt  their  ols?iai  is  for  e  real  estate  brokers*   commission 
bnsed  on  «  written  contract,  d*ted  August  36,  1326,  between    -iliiaai 
S,   Barbae  and  Sick  S.   *llis,   u  purchasers,  and   PSNUft  B.   Fr*tt   ntf 
i-oulse  K.   Pratt,  his  wife,  as  sellers,  and  on  a  supplemental  contr  ot, 
dated  Harch  3,   1937,   between  the  same  parties,   *nd  the   plaintiffs. 

It   is  ?*lao  alleged  th  t   since  the  said  contracts  were 
signed  by  the  gevernl  parties,   and   nrior  to  the   fiiing  of  this  suit 
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by  the  plaintiffs,  two  of  the  parties  to  snid  contracts  neve  died; 
namely,  Louise  E«   rratt  «nd  Kick  H.  fills,     this  allegation  as  to 
the  death  of  these  two  parties  to  said  contracts  is  admitted  by  the 
respective  answers  of  the  defendants. 

The  first  contract   states  the    HMMltoM  price  to  be 
1167,130  to  be  paid  as  follows j      118,500  *s  earnest  money  at  the 
time  of  the  signing  of  the  contract  on  August  36,  1936,   s   further 
sua  of  i36,5O0  on  or  before  fcsreh  1,   1937,   and  the   4113,130  balance 
on  or  before  March  1,  1933  to  be  secured  by  trust  deed  and  notes. 
The  118,500  earnest  money  is  all  that  was   paid  under  the  contract. 

Thereafter  on  iiaroh  3,  1927,  the  second  contract,  described 
in  the  complaint  as  an  amendment  to  the   first  contract  and  *g?in 
as  an  amended  or  supplemental  contract,  was  entered  into,  and  by  its 
terms  the  timt   for  the  payments  as  to  the  b^ltnoe  was  extended*     An 
additional  11,000  was  then  paid,  and  the  time  for  paying  $8$, KB 
was  extended  to  on  or  before  March  1,  1328,  on  which  date,  notes 
totalling  £113,130  payable  on  or  before  five  years  thereafter,   secured 
by  trust  deed  were  to  be  made  and  delivered  by  the  prospective 
purchasers* 

The   135,500  was  never  paid  and  the  notes  and  trust  deed 
were  never  made  or  delivered  and  it  is  so  alleged  in  the  complaint. 

The  original  contract  contains  the   following  provision  with 

reference  to  commissions,   if  any  sre  t©  be  paid: 

"It  is  further  agreed  between  the  parties  hereto  and 
with  the  co-partnership  of  Joseph  F.   Syan  ?md  H.  Sdw.   Linden, 
re*l  estate  brokers,  tn?t  they  shall  receive  b%  of  the  fatal 
consideration  of  this  contract,   r-nd  th  t    nil  5>.  re*l  aetata 
commission  shall   be  paid  out  of  the  notes  given  by  the  pur- 
chasers to  the  sellers  secured  by  a  ■jltftiift  or  *   trust  deed, 
mm  hereinabove  provided,     nd  th  t   said  Joseph  F.    ftjvn  -ni 
H.   Edw.   Linden  shall  take  aaid  notes  without  recourse  to  the 
sellers, » 

Said  provision  is  also  repeated   in  the  second  or  supple- 
mental contract  with  the   following  addition: 
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"And  said  parties  of  the  third  part   (plaintiffs)   Join 
In  execution  of  this  agreement  for  the  purpose  of  consenting 
to  the  extension  herein  Dro^ided  for  *md  do  hereby  agree  to 
take  notes  as  extended  by  the  terms  hereof  in  full   payment  of 
their  commission.  ** 

It  is   further  alleged  in  the  complaint: 

"That  plaintiffs,   in  mat  by  s   id  contracts,   agreed  to 
accept  is  their  real  estate  brokers*   commission*   said  sua  of 
five  per  cent  of  the  tmlm    :<rice,   in  notes  of  the  purchasers 
secured  by  said  trust  deed  or  mortgage  upon  the  real  estate 
sold*   th  t   is  to  sny,   plaintiffs  "greed  to  accept   their 
oora/aisaions  in  trust  deed  note©  out  of  the  balance  of  the 
purchase  prioe  which  was  to  be     nid  by  the  purchasers  to  the 
sellers. H 

It  is  also  alleged  in  the  complaint  that  the  defendant 
Frank  ••   Pratt  entered  into  Ml  agreement  with  the  defendant     ll^iam 
S.   Barbee  «nd  Mick  M.   Ellis  '•fraudulently  and  with  malicious  intent 
to  defraud  the  plaintiffs  herein  out  of  the  collection  of  their 
brokers*   commission  by  relieving  said  purchasers  from  the  making  of 
any  notes  and  truat  deed*" 

The  defendant  Bsrbee   filed  -n  answer  wherein  he  denied  any 
liability  for  the  commissions  claimed  by  the  plaintiffs  and  denied 
the  charge  of  fraud  alleged  in  the  coaplaint.     He  admitted  by  s^id 
answer  that   he   entered  into  the  contracts  and  admitted  th- 1  he  never 
executed  the  trust  deed  and  notes*     He  also  admitted  the  ^lleg-tion 
that  the  ol-intiff  Ryan  is  a  resident  of  &lgin,   Illinois,   th*t  the 
plaintiff  linden  is  i  resident  of  Chicago,   Illinois,   an;l  ih<t  he 
himself  is  I   resident  of  Chicago,   Illinois,  but  denied  th~t  the 
defendant  ftwfjt   is  a  resident  of  &igin,   Illinois,  alleging  in  3«id 
answer  ttet  iratt   is  B  resident  of    vayne,   BtiPagl  County,  Illinois. 

The  defendant  Pratt  appe  red  specially  and  moved  to  ou«sh 
the  service  of  summons  snd  to  cuestion  the  Jurisdiction  of  the  court. 
This  action  MM  Jenied,   and  thereafter,   under  his  sr>eoi?l  appearance, 
he  filed  an  answer   which  was  later  amended  by  leave  of  court.     By 
said  amended  answer  Pratt  denied  that  plaintiffs  are  entitled  to 
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*ny  commissions;   denied  th  t   Plaintiffs  found  a   aurchaaer  re»dy, 
*bl*  and  willing  to  curchpse  the  property;   denied  th^t   a  rbef.  and 
Ellis,  named  in  the  contract*  as  purchasers,   paid  the   |§S,f0Q  and 
denied  that  they  executed  or  delivered  their  notes  ^nd   trust  deed 
for  3113,130;  denied  the  alleg  tlons  of  fraud  stated  in  the  ooapl<Unt 
or  that  he  conspired  with  Barbee  r,nd  &llis  to  deprive  and  prevent 
the   plaintiffs  from  collecting  sny   supposed  commissions,   ;>nd  ienied 
th*t  his  deceased  wife  was  guilty  of  any  wrongful  act  which  tended 
to  prevent  the  plaintiffs  from  collecting  3»y  supposed  commissions; 
and  denied  th  t  he   is  indebted  to  the  plaintiffs  in  the  sua  of 
18,056  or  any  other  sum  of  asoney. 

i^rstfa  amended  answer  admits  t&tft  the  parties  entered 
into  the  original  contract  end  the  stipple  mental  ocntrsot;   admits 
that  the    vlS#S00  earnest  money  was  paid  by  3-rbee  and  Sllis,  and 
later  an  additional  51,000  at  the  time  the  msppleaentai  contract 
*?aa  entered  into  by  the  parties;   ■  traits  that  the  contracts  contain 
provisions  that  plaintiffs  agreed  to  accept  eoaamissions  in  trust 
deed  notes  out  of  the  balance  of  the  purchase  price;   admits  that 
Barbee  and  Sllis  never  executed  or  delivered  their  trust  deed  -nai 
notes   for  the  1113,130  balance  as  alleged  in  the  complaint;   admits 
th  t   BafftHM  nnd  £llis  brought  suit  ajralnst  this  defendant  and  his 
deceased  wife,  and  the  plaintiffs  in  this  suit,  and  th-t  he,   Pratt, 
made  a.  settlement  with  the  said  Barbee  and  Ellis,   and  thereafter 
said  suit  was  dismissed;   and  admits  that  he  and  the  Plaintiff  Hyan 
are  not  residents  of  Oook  County,   Illinois,   snd  that  the  defendant 
Barbee  is  a  resident  of  Oook  County,   Illinois,  but  denies  that  the 
plaintiff  Unden  is  a  resident  of  Oook  County,   Illinois. 

In  addition  to  said  denials  and  admissions  contained  in 
said  amended  answer,   it  is  charged  th   ft   p   rbee  and  Ellis  defaulted 
in  the  terms  and  provisions  of  s^id  contracts  v<nd   Uni   by  reason  of 
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their  failure  to  perform  their  pert  of  the  uti  contracts  they 
forfeited  to  Pratt  and  Louise  K.   Pratt,  his  wife,  the  119,5^  which 
had  been  paid;  that  by  reason  of  the  default  on  the  o»rt  of  said 
Barbee  and  tills,   this  defendant  sustained  irreparable  loss  because 
he  MM  prohibited  aid  prevented,  by  virtue  of  s=iid  contracts,    fro* 
selling  the  property  to  other  prospective  purchasers*     It   la 
further  ob?rged  in  *  id  amended  answer  Items  the  suit   filed  by 
Barbee  and  Ellis,   against   the  plaintiffs  *nd  this  defendant  *nd  his 
wife,  was  never  brought  to  trial  by  any  of  the  defendants  to  3" id 
suit,   although  it  h«d  been  pending  for  1  number  of  ye^rs  in  the 
Circuit  Court  of  Du  Page  County  nt  v&eaton,   Illinois,   before  it 
was  finally  dismissed;  that  the  pendency  of  s^iid  suit   for  i  number 
of  yer-rs  operated  m  •  cloud  upon  the  title  to  the  property  nnd 
Prstt  wes  about  to  lose  his  property  because  he  was  unable  to  procure 
I  loan  thereon,  and  so  he  made  i  settlement  with  Sarbee  and  Sllis 
in  order  to  procure  ■  dismissal  of  said  suit,  which  dismissal  was 
not  prejudicial  to  Hyan  and  Linden  in  any  manner.     It  is  further 
charged  in  ssid  amended  snswer  tht  Hymn  and  Linden  filed  their 
Claim  against  the  estate  of  Louise  K.  Pratt   in  the  Probsts  Court 
of  Ou  Pegs  County  at  v&eston,   Illinois  in  the  month  of  July,  UQM 
and  took  no  further  action  thereon  until  January  4,   1936,   on  i*hioh 
date  they  withdrew  the  claim. 

It  is  also  ch  rged  in  said  amended  answer  th*<t  Pratt  and 
his  wife  -  now  deceased  -  were  tt  ill   times  re»dy,  mt&§  and  willing 
to  perform  their  part  of  the  said  contracts  and  it  was  through  no 
fault  of  Pratt  and  his  wife  th  t  terbee  ^nd  Ellle  failed  to  execute 
and  deliver  the  notes  and  trust  deed  mortgage  a»  required  by  the 
terms  of  the  oontr-ots. 

•intiffs  filed  a  reply  to  Pratt**  amended  answer, 
alleging  thf>t  by  r-greement  between  B-?rbee  and  Sllia  on  the  one  hand, 
and  Pratt  and  his  wife  on  the  other  hand  snd  by  the  payment  of 
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;>l,.iin  to  ifctrbee  and  Ellis  the  contracts  were  terminated  and  t 
they  wfire  released  from  making  said  notes  and  trust  deed,  *nd  th»t 
thereby  the  contracts  were  not   forfeited  but  terminated. 

It  is   further  alleged  in  said  reply  th  t  it  became  the 
duty  of  Pratt  and  his  wife  to  file  ■  bill   for  specific  performance 
and  th»t  there  was  no  obligation  on  the  part  of  riyan  and  Linden  to 
advance  the  oosts  of  the  guaranty  policy. 

It  is  again  alleged  in  said  reply,  as  in  the  eomolaint, 
ta^t  Pratt  surreptiously  and  fraudulently  released  iay%n  and  Ellis 
from  their  obligation  to  execute  and  deliver  the  notes  and  trust 
deed. 

It  appears  from  the  pleadings  of  all  the  parties  to  this 
suit  ttai  it  Is  admitted  th- t   iiarbee  and  Kills  neveT  paid  the  $35,500 
and  never  executed  or  delivered  the  trust  deed  and  their  notes  aggre- 
gating 1113,130  as  required  by  the  terms  of  the  contracts. 

That  rtyan  and  Linden,  the  plaintiffs,  were  defendants  in 
the  suit  filed  in  the  Circuit  Court  of  Du  Page  County,   Illinois,   and 
filed  an  answer  to  the  charge  made  by  Bixbce  and  Sills  in  their 
complaint  tfeat  there  was  fraud  and  misrepresentation  in  connection 
with  the  making  of  the  Contracts  sued  upon  therein,   and  it  is  *lso 
admitted  by  tbm  pleadings  th  t   a«id  suit  so  Instituted  in  Qu  Page 
Oounty  by  Barbae  and  illia  w»s  pending  in  liU  court   for  a  number 
of  years  before  it  MM  dismissed. 

That  the  plaintiffs  herein,  Ryan  and  Linden  filed  In  the 
/robnte  Court  of  &u  Page  County,  their  claim  for  commissions  sg«inst 
the  estate  of  Louise  K.   Frntt,   deceased,   *nd  oermitted  s^id  ol*>im 
to  remnln,  without  prosecuting  the  same,    from  the  time   it  w*s  filed 
in  July,  1938,  until  January  4,  1936,  and  on  which  date  they  withdrew 
said  claim.     It  is  nlso  admitted  by  the  pleadings  (feat   B-rbee  is  ■ 
resident  of  Oook  County  and  th  t   the  defendant  Pratt   is  not  I 
resident  of  Oook  County. 
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The  evidence,  which   m«  offered  before  the  court  «dthovt 
■  jury,  shows  th^t    ;yan  testified  he  resided  in  &lgin,   Illinois  sad 
th*t   in  1936  he  was   in  the  real  estate  brokerage  business,   and  I 
licensed  real  estnte  broker  in    'isconsin;   th-t  he  «*is   first  licensed 
as  a  real  estate  broker  ia  Illinois  in  1936,   and  %a*t  he  had  no 
Illinois  lioense  in  1936;   ftfcftt  he  first  learned  of  the  dismissal  of 
the  suit  which  5- rbee  and  Ellis  filed  in  the  Circuit  Court  of  Ou 
Page  County  several  months  after  it  was  dismissed;   that  he  was  to 
furnish  the  guaranty   policy   -*nd  th  t  he  did  not  pftgp  for  it   personally; 
th*t  he   first  came  to  Illinois  to  engage  in  the  real  estate  business 
in  1938,  and  that  between  1936  end  1938  he  operated  in     isconsin. 

Linden  testified  he  resided  in  Chicago,   and  in  1936  was 
in  the   real  estate  business;   th-.t  he  knew  Ryan  at  the  time,  and  thrvt 
he,  linden,  had  some  dealings  with  Pratt* 

According  to  the  terms  of  the  contact,  the  subject  of  this 
litigation,  payment  of    :35,500  w.«?s  due  on  ferch  1,  1938,   from  the 
purchasers,  but  «es  not  made,  and  in  addition,  they  defaulted  in 
the  execution  of  notes  for  £113,130,  to  be  secured  by  trust  deed, 
and  such  default  w-as  not  cured  by  subseouent   payment. 

i-rom  the  plaintiffs'    standpoint   in  this   -etion,  the 
important  ejuestion  concerns  the  -revision  for  payment  to  them  of  a 
real  estate  brokers  oo.isBission.     The  contract   provides  tbet  the 
plaintiffs  as  real  estate  brokers  are  to  receive   five   per  cent  of 
the  total  consideration  of  the  contract,  to  be   p*&&  in  botes  given 
i    by  the  purchasers  to  the  sellers,   secured  by  >   trust  deed.     This 
1    event  never  took  plnoe,   so  the  cuestion  irises  is  the  r-r     nything 
I   in  the  record  whioh  would  justify  the  allowance  of  the  amount  of 
the   judgssent  entered  by  the  tri^l  court  after  hearing  the  evidence 
offered  in  suprjort  of  plaintiffs1   claim. 

It  must  be  B&smttos  th- 1  the  purchasers  of  this  'property 
were  in  default  on  March  1,  1938;   th  t  the  default  continued,   and 
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under  the  terms  of  the  contract  the  defendants  were  entitled  to 

retain  the    '18,500,  which  wsg  paid  as  e   rnest  money    it  the  time  the 

contract  «M  executed  on  »ugust  36,  1£26,    Ml  liquidated  damages. 

This  is  prorided  for  in  the  eontraot  *s  follows: 

"Should  the  purchasers  default   in  the  performance  of 
this  oontr^ct  on  their  part   in  the  time  «nd  in  the  manner 
specified,  then  «t  the  sellers1   option  the  earnest  money  ahnll 
he  forfeited  ss  liquidated  damages  and  this  contract  sh»ll 
thereupon  become  null  ■  nd  voia.     In  ease  of  cancellation  or 
t.  rains t ion  of  this  contract,  except   for  default  on  the 
purchasers*   part  said  earnest  money  shall  be  refunded  to  the 
purohngers.'' 

the  plaintiffs  allege  in  their  complaint   th*t   it  became 
the  duty  of  the  defendant   Frank  B.  ^ratt  and  his  wife  to  bring  suit 
for  specific  performance  of  s  ii  contract   for  the  protection  of 
the  plaintiffs  as  well  as  themselves,  which  they  failed  to  do. 

*rom  an  examination  of  the  contract  there  is  no  provision 
th  t  the  defendant  shall  institute  a  suit   for  specific  performance   in 
order  to  compel  the   purchasers  of  the  property  to  perform.     Of  course 
Pratt  had  the  right  to  file  a  suit  of  the  oh  r  oter  mentioned,  but, 
under  the  contract,  he  had  the  right  to  retain  the  earnest  money  as 
liquidated  damages.     The  contract   provides  th  t  ?»11   parties  are 
bound  by  the  terms  of  the  contract,   and  Hth  t  time  is  the  essence 
of  this  cotttr-et  and  of  eneh  and  every  of  the  covenants  snd  agree- 
ments herein  contained,  and  that  all  the  covenants  and  Rpreements 
herein  contained,   shall  extend  to  and  be  oblig  tory  upon  the  heirs, 
executors,  administ raters  *-nd  assigns  of  the  respective   parties.* 

This  court   In  Ash  v.   Qppmaa.   199  111.    Appi   57S,    (/bat. 

Dec.)   Syllabus  4,   Mid: 

HWa«Te  a  purchaser  of  land  defaults  in  seTformanoe  of  the 
contract  the  vendor  may  bring  an  motion  for  specific  performance 
of  the  contract,  or  ■  suit  for  damages,  or  he  any  accept  the 
act  as  a  forfeiture  of  the  contract." 

and  that  opinion  was  oited  with  approval  in  the  cage  of  Amies  v. 

^esnofske.  256  I.  Y.  156,  where  the  court  I 
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"It  hes  been  very  geaarally  held  th*t  a  vendor  is 
under  no  duty  to  his  broker  to  enforce  specific  perfaraeJMM 
by  the  vendee,   when  commissions  are  conditioned  upon 
performance;  th  t  the  vendor  WKf  ^ecept   forfeiture  by  the 
vendee,  retain  the  down  payment  m?de,  and  not  become  liable 
thereby  to  pay  his  broker,      (Agfa  v.    ,t      ■■■  n.   199  lii,      op,   5?:*; 


3ams  v.   clyapl?   ^oldln^  Co..   163   Sash.    !  A)\    -Oi'h-il  v.   tiuell. 
87   Oal.   115;    Dunne  v.    Oolonab.   193    >i.   740;    laird  v.    p.  11  lot  t.   319 
8.   1.   Rep.   4  93   (Tex.);   Horrls  v.    .-alsh.   71  Col,   185;    Olmon  v. 
Hvere.  284   Nan.    ,t,   ;?;    Jey-:..^r  v.     t.  luge's  Hospital.  3 
App.    Oiv.   119.   •   *   * 

In  this   instance,   on  the  day   fixed  for  the  closing  of 
title,  as  postponed  by  mutu  meat,  the  vendees  deolined 

to  proceed  with   performance.     The  forfeiture,  unequivocally 
declared  by   the  vendees,  was  socepted  by   the  vendors,     true, 
the   parties  entered  into  a  new  agreement  whereby  the  vendors 
^ere  to  retain  the     *   ,         previously  pai£  and  the  vendees  were 
to  be  rele-sed  from  their  contract   cbli,r  tions.     However,   the 
vendors  received  from  the  agreement  no  rij^t  or  thing  which  the 
law  h^d  not  already  given  them,  viz,,   the  sum  of   110,000  and 
the  right  to  retain  it.     The  defendants,   therefore,   neither 
prevented  nor  hindered  oerfor«mnee,     Non-perforasnnee  m  ^lre-.dy, 
without  their  aid,  an     established  f?»ct,     Passive   cvcauieaoence 
in  a  declared  default  ^nd  its  conseouenoes  w»s  not   aa     ct  of 
prevention  or  hindrance,     neither  did  the  defendants  receive  an 
additional  advantage,  b^  rained  for  in  lieu  of  non-performance. 
Consequently  e  case  of  *&iver  sea  not  sa&e  out.     The  condition 
u  on  which  payment  was  made  to  depend,  not  having  been  performed 
or  waived,   no  recovery  may  be  had." 

To  the  same  effect  is  the  ease  of  Van  jtorman  v.    Fltenette. 
100  Minn.    145,    HO  M.    1>   851. 

On  the  question  of  payment  of  this  real  estate  commission 

to  the  plaintiff,   the  contract   provides: 

"3aid  contract  of  August  3e,  19S6,    further  provided 
thst  the  parties  of  the  third  part    (piointiffs)   shall  receive 
five   per  cent  of  the  tot?l  consideration  of  said  contract 
real  estate  brokers*   commission,  tjhlti  commission  shall  oe   paid 
in  notes  given  by  the  parties  of  the   first  part  to  the  parties 
of  the  second  p*>rt,  mb4  secured  by  the  mortgatr®  or  trust  deed 
14  therein  provided,  «nd  th  t  said  parties  of  the  third  part 
will  take  said  notes  without  recourse  to  the  oarties  of  the 
second  pert,   •  •  »  • 

It  is  ele*r  th^t  defendant  Fiat*  vat  not   in  default, 

default  in  execution  *nd  performance  of  the  contract  w»s  by  the 

purchasers   tiarbee  and  Ellis,   and  for  th  t  reason  the  notes  to  bs 

secured  by  trust  deed  were  never  executed,   so  that  the  defendant  Pratt 

was  not  in  s  position  to  perform  in  the   payment  of  *>  brokerage 

commission  to  the  -l*intiffs   in  this  motion  by  delivery  of  promissory 

notes  for  th^t  our pose. 
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The  plaintiff*  contend  th  t  the  vendors  »nd  the  puroh»sers 
got  together  and  cancelled  the  contract   for  a  consideration  of 

i,  ?i&  by   the  vendors  to  the   purchasers,  evidently  to  compensate 

them  to  some  extent   for  the   &L  9,500  which  they  h^d  paid  to  the 
vendors;   th^t  this  mi  done  without  the  knowledge  or  consent  of  the 
brokers*     It  is  clear  from  the  raeord  that  the  contract   Mi  in 
default  and  the  defendant  Pratt  Mi  entitled  to  retain  the  amount  of 
earnest  money  as  lie/uidnted  damages. 

The  settlement  of  the  Barbee  and  £ilis  suit   against 
defendant  Pratt  *rs  not  I  silver  of  the  default  that   had  taken 
place  some  time  before;   on  the   oontrr ry,   from  this  litigation  it 
appears  that  the  purchasers  of  the  property  ?-ere  not  ready  to 
perform;   th*?t  the  settlement  of  the  suit  was  for  the  purpose  of 
clearing  title  so  that  defendant  iMtM  could  execute  notes  secured 
by  •  trust  deed  upon  the   orooerty  in  question.     There  being  no 
performance  of  the  contract,   the  plaintiffs  are  not  in  a  position 
to  recover  the  amount   claimed  m  commissions,  for  the  reason  th-?t 
the  notes  which  «ere  to  be  executed  by  the  |MiiTfi1H>Biii  were  to  be 
in  -j?rt     ayment  of  the  brokers1   commissions. 

The  law  is  well   settled  that  before  ■  broker  can  recover 
commissions  provided  for  in  the  contract,   the  oontr-ot  must  be 
performed  in  the  manner  specified  as  to  how  and  when  the  commissions 
'•re  to  be  paid.     The  law  ut>on  this  subject   is   olain, 

Opon  ■  like  ouestion,   in  festteson  v.     <lker.   349  111,  App. 

404,  the  contract    crovlded; 

"If  the  deal   fails  through  and  the  sale   is  not  made  whatever 
the   reason  may  be,  Mr,    talker  will   oay  no  commission." 

In  L'nlhrd  v,   rJhea .  131  111.    App.  135,   the  broker  was  to 
receive  his  commission  "when  said  sale  is   fully  carried  out." 

To  a  like  effect  is  the  ease  of  urner  v.   Liner.   SW  111, 
App.   348,  where  the  contract  provided  th?t  the  broker  was  to  receive 
his  commissions  *when  the  sale  was  consummated." 
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In  these  oases  no  recovery  could  be  ha,i  until   the  terms  of 
the  oontr-  ot  were  performed,   which  would  justify  the  payment  of  the 
commissions  to  the   real  estate  broker,. 

In  order  for  the  plaintiffs  to  be  entitled  to  their  com- 

aissions  under  the  t«*rms  of  this  p»rticul^r  contract,  perforaanoe 

was  neeesssry,  and  a  default  having  taken  place,  the  defendant  is 

not  liable,     this  in  a  measure  is  sustained  in  the  ease  of    --vage 

▼•   BttBBdU  a3S  J11»   AbP»   388»  wbere  the  court  said: 

BIn  order  for  him  to  be  entitled  to  any  amount  over 
$35#000  it  ^as  neoesaary  th«t  he  nroduee  0  purchaser  who 
purchased  the  land  as  provided  in  the  option,   sad  that  the 
trade  be  completed  in  all  respects  or  that  he  pirtitimni 
purchaser  who  Ml  rendy,   «ble  and  willing  to   ourehsse   *t  a 
prioe  in  exceaa  of         ,       .      Burnett  v.    Potts.  ?36  111.  439: 
Kaull  v.   pas field.  3^0   111.   iipp,   l.» 

Other  ofueotlons  have  been  called  to  our  attention  by 
defendant  Pratt  who  filed  a  special  and  limited  appearance  for  the 
purpose  of  moving  the  court  to  cuash  the  mumpm  and  to  question  the 
Jurisdiction  of  the  court,  on  the  ground  th*t  he   is  not  a  resident 
of  Cook  County,  Illinois,  but  it  will  not   be  necessary  to  pass  upon 
them  in  view  of  our  conclusion  th?  t  there  was  no  performance  of  the 
oontrnot  such  as  would  justify  the  recovery  of  commissions  claimed 
to  be  due  the  plaintiffs. 

:inee  the   filing  of  the  appeal  *rank  8.   Pratt  has  died  and 
>eorge  R.   Pratt,   Administrator  of  the  Istftta  of  i-rank  B.   Pratt 
been  substituted  for  him  in  this  ease* 

m  conclude  thnt  the  court  erred  in  entering  JtirtfoiiK   for 
the  plaintiffs,   and  it  is  reversed. 

JUUaSSNT   REVERSED, 

HALL,    P.J.    AMD    ;3fJNIS   t,    SuLIIV/HS,   J.    CONCUR* 
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ME.    JU3TI0S  DEKI5   £«    SULLIVAN   fflEUYSlEB  THE  OPINION   Of  USf. 

Plaintiff  brings  this  appeal  fTom  a  judgment  entered  on 
Unroh  14,  1938,   in  the  iunioi^«l  Court  for  #86,23  against  defendant 
as  damages  sustained  by  plaintiff  because  of  moneys  advanced  to  the 
use  of  defendant  by  plaintiff. 

The  defendant  j-eorge  Krug  was  an  exoav-itor  and  the  ol-in- 
tiff  H.  J.   aeyer  was  an  insurance  "gent  or  broker*      tfeyer  claims 
th  t  Krug  owes  him  12,993*37  for  insurance  premiums.     The  defendant 
admits  th-t  he  owes  plaintiff  for  the   -mount  for  which   JuidlfMll 
entered,  but  as  to  the  other  nnUg   he  oiaima  thst   the   allegation 
is  untrue. 

In  support  of  defendant's  claim  there  mi  introduced  in 

evidence  plaintiff's  letter  of  October  31,  1935,  to  defend- nt, 

which  reads  as  follows: 

"Employers  Liability  Assurance  Oorp.   of  London 
175  W.  Jackson  Blvd.,   Chicago,   Illinois 

October  81,   1935. 
Mr.   George  &rug, 
7301  Prairie     ve. 
Oh i M go,  Illinois 
i)9%T  Sir:  ;*: Account 

/oeording  to  my  records  there  is  a  balance  of     2 
outstanding  in  your  account  which  is  now  past  due.      1  shall 
appreciate  your  sending  me  your  cheok  in  this  amount  without 
further  delay.     Your  prompt  attention  to  this  matter  will  be 
appreciated. 

Yours  very  truly, 
ii.    I.      eyer." 

The  evidence  shows  tfcat  thereafter  the  defendant  endorsed 

a  check  for     MfOQ   -rhioh  he  turned  over  to  plaintiff  to  apply  on 

the  account,  Leavlag  a  balance  of   '86.?",  which  is  the  amount  of 

the   judgment  entered  in  this  c?se. 


i*eo» 


, 


. 


• 

b    MM 


*    if* 

, 

i 
'* 

r 
: 


XF.9G 

- 


■ 

- 

t        •  < 


3 

Plaintiff  claims  th~t  many  policies  were  obtained  for 
which  the  defendant  has  not  paid;   also,   th  t    luring  the  trial 
several  errors  were  committed  by  the  tri«*l  judge, 

Letters  and  statements  of   ■>eeount  which  plaintiff  sent 
to  the  defendant   *-ere  not   -dtaltted  in  evidence  because  the  plaintiff 
could  not  show  the  mailing  of  tkt  letters  from  plaintiff  to  defendant. 
It  wps  shown  by  the  evidence  th-t  t«o  office  boys  in  the  office  of 
the  insurance  company  h^d  charge  of  the  filing  of  letters  ?nd  th<=t 
some  of  the  letters  which   ;;.-l?»intif  f  claims  to  hsve  *ent  to  defendant 
•ere  p>ut  in  a  pile  of  letters  te  be  mailed  by  theae  boys. 

Plaintiff  further  contends  thst  having  proved  i  custom  as 
to  the  method  of  asiiing  letters  f»»m  that  office,   proof  of  th -t 
custom  would  raise  a  presumption  th-.t  the  letters  were  mailed  and 
received  by  the  defendant.     M  cannot   find  th-t  the  l*.w  has  gone 
th->t   far.     If  the  testimony  shows  n  letter  was  mailed,   the  presumption 
is  thst   the  defendant  received  it  ttftl  it   outa  upon  such  defendant  the 
burden  of  refuting  that  allegation,  but  we  do  not   find  thnt  any 
presumption  arises  from  a  custom  which  would  authorize   the  admission 
of  secondary  evidence  as  to  the  contents  of  letters  supposedly 
received  which,   it   is  claimed,   the  Imi  would  hold  had  been  received 
oecnuse  of  the  proof  of  the  custom.     However,  one  of  the  office  boys, 
called  s.s  ■  witness,  testified  ->s  to  the  time  when  he  did  this  work, 
filing  letters,   but  he  did  not  cover  the   period  during  which  some 
of  the  letters  involved  in  this  ease  were  sent.     After  testifying 
as  to  his  duties   in  m|4  office,   he  left  the  witness  st*nd.     There- 
after plaintiff  requested  th*t   he  be  recalled  *nd  permitted  to  change 
the  dates  in  his   former  testimony.     This  the  court   refused  to  do. 
Plaintiff  claims   in  this  the  court   committed  error, 

A  trial   Judge  sitting  without  ■  jury  la   in  a  better 
position  to  determine,   at   his  discretion,   *S  to  whether  a  witness 
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should  be  permitted  to  change   nis  testimony.     The   trial  judge  In 

refusing  to  do  this  did  not  oo«ait   prejudicial  error. 

It   is  next  contended  by   plaintiff   th  t   the   finding  of  the 
court  Mi  contrary  to  the  weight  of  the  evidence.      uth  this  we 
cannot  agree.     The  trial  Judge  having  seen  the  witnesses  and  having 
h-    rd  them  testify  mi  in  a  better  position  to  judge  as  to  the  weight 
of  the  evidence  than  is  I  court  of  review. 

As  was  said  in  -;nkart  v.  ^ity  of  rjelievlile,   194  111.    *pp. 

144t    it    *rss    Said: 

H Where  cnse  »»s  heard  before  eh-ncellor,  presumption 
th»t  he  decided  on  proper  evidence,  and  consecuentiy  where  there 
•.■^s  sufficient  evidence  to  justify  his  finding,    judgment  b-*sed 
thereon  would  not  be  reversed." 

«»  cannot  say  froa  I  review  of  this  case  th«t   the  trial 

court  did  other  than  render  a    f»ir  judgment  on  the  eviience  presented, 

*nd  for  the  reasons  herein  given  the   judgment  of  the   Municipal  Court 

is  affirmed. 

JUXtfSliT  4FFI 

HALL,    I'.J.    ABB  m BZt,    J.    J    ;^UU  '. 
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BU  gBESXSOTC  JUSTICE  VBMB  SUZfSBBS  US  OPINION  OF    US  COURT* 

On  a  trial  before  a  jury  in  an  aotion  for   damages  on  account 
of  personal  injuries  suffered,  a  verdict  was  returned  in  favor  of 
plaintiff  in  the  sum  of  .?>7,000.     Defendant's  motions  for  a  directed 
verdict  and  for  a  new  trial  were  overruled  and  judgment  was  entered 
on  the  verdict. 

On  October  15,   1935,  plaintiff,   who  was   then  fifty-eight 

years  of  age,  arrived  in  Chicago  at  the  Chicago  &  North  Western 

depot  at  about  7  a«m.     He  came  from  Neenah,  Wisconsin,  where  he 

had  attended  a  funeral  and  was   on  hiE  way  to  his  home,  at  7124 

Bennett  avenue.     He  engaged  a  Yellow  cab  to  take  him  to  the  Illinois 

Central  suburban  station  at  Randolph  street.     The  driver  proceeded 

to  backer  drive  and  Lake   street,   enteret'    the  lower  level  of   Wacker 

drive  and  drove  east  in  the  lower  level  of   backer  drive,   intending 

to  turn  south  in  the  lower  level  of  Michigan  boulevard  in  order   to 

let  plaintiff   off  at   the  suburban  station.     Plaintiff   testified   that 

the  cab  was   traveling  at  a  moderate   rate  of   speed;    that  the   street 

on  the  lower  drive  was  rather  "bumpy;   that  he  did  not  know  v.hy  the 

driver  took  the  lover  drive;   that   "all  of  a  sudden  we  hit  a  bump  and 

I 
I   went  straight  up  in  the  oar  and  when  I   came  down  on  the   seat^t  *  * 

fell  over  on  my  side;"   that  he  could  not  straighten  up  on  the  seat; 

that  he  lay  on  his  side ;   that  the  driver  stopped  and   asked  him  whether 

he  was  hurt;   that  he  finally  straightened  up  and  the  cab  proceeded  to 
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the   station;      that  at   the   time  he   did  not  know  anything  about  any 
holes  or   other   obstructions  in  the  street  along  which  the  cab  was 
proceed in-;    that   when   the   car  struck  the  bump  he  went  up  in  the  air 
high  enough  so   that  his  hat  was  crushed  and  a  slight  wound  was  in- 
flicted on  the   top  of  his  scalp;   that   "the  bump  was  very  severe;" 
that  at   the  station  the  driver  offered  to  assist  him  out  of  the  cab 
and  picked  up  his  overnight  bag  and  took  it   out;   that  he  paid   the 
driver,  picked  up  his   overnight  bag  and  boarded  the  suburban  train; 
that  HI  felt  broken  in  two.     If  I  would   stand  still  I  did  not  have 
any  pain,  but  the  minute  that  I  would  try  to  move  either  way  there 
would  be   sharp  shooting  pains;"   that  he  got  off  the  train  at  Jeffery 
avenue  and  walked   to  his  home  at  7124  Bennett   avenue,   where   he  lay 
down  on  the  couch;  that  in  fifteen  or  twenty  minutes  Dr.  ..rthur  0. 
Kleutgen  was  called   and  he   arrived  between  10  and  11   o«  clock;   that 
he  observed  plaintiff   on  the  couch;   that  he  informed  plaintiff  that 
he  would  have   to  co  to  his   (Dr.  lHeutgsn»  s)   office  in  order  to  take 
X-rays;   that  plaintirf  and  his  wife  proceeded   there  in  a  cab;   that 
X-rays  were   taken  by  Dr.  Koyer,  who  had  an  office  adjoining  that  of 
Dr.  Kleutgen;   that  after  examining  the  X-rays  Dr.  Jilautgen  ordered 
plaintiff   to  bed;   that  he  went  home  in  a  cab  and  was   given   the  choice 
of  putting  on  a  plaster  of  Paris  cast  or   trying  to  lie  perfectly  quiet 
on  a  rubber  air  cushion;   that  it  was  decided   to  use  an  inflated  air 
cushion;   that   the  air  cushion  was  placed;   that  he   remained  in  that 
prostrate  position  from  October  15  to  November  19,  1935;   that  Dr. 
Kleutgen  called  daily;   that  he  had  a  registered  nurse  in  attendance 
on  him  for  twenty-four  hours  a  day  during  two  weeks,  and  for  eight 
hours  a  day  for  another   two  weeks;   that  thereafter  his  wife  performed 
whatever  nursing  service  was  needed;   that  he  didn't  move  at  all  until 
November  19;    that   on   the  latter  day  he  had  a  steel  brace  fitted   to 
him  with  "two  steel  protections  running  down  each  side  of  the  spine 
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full  length  from  the  shoulder  down  to  the  hips  and  it  also  had  a 
steel  member  running  around,  catching  each  hip  on  the  side,  and 
the  shoulder  straps JH  that  he  wore  the  steel  "brace  "continually 
whenever  I  was  on  my  feet  from  the  19th  of  November  until  the  18th 
of  January,  1936.  On  the  18th  of  January,  1936,  I  used  an  abdominal 
belt  to  protect  the  small  of  my  back;"  that  at  the  time  of  the  trial 
he  was  still  wearing  the  abdominal  belt?  that  the  belt  "acts  as  a 
brace  whenever  I  go  to  lift  any  object  or  sample  case,   when  I  got 
on  my  feet  I  found  that  I  was  very  weak.  I  found  that  the  weakness 
was  in  my  back  and  that  I  had  to  be  very,  very  careful  in  getting 
in  and  out  of  a  car  and  in  bending  over  at  any  time;"  that  prior  to 
the  time  of  the  accident,  aside  from  his  business,  the  general  nature 
of  his  activities  had  been  playing  golf,  bowling  and  fishing;  that 
since  the  accident  "I  have  done  neither  of  these  tilings.  I  do  not 
feel  able  to  do  so.  I  do  not  carry  the  amount  that  I  previously 
did  because  it  tires  me  too  much.  There  is  a  weakness  that  I  have 
not  overcome  in  my  condition  that  was  not  present  prior  to  the  time 
that  the  accident  occurred.  It  manifests  itself  in  reference  to 
picking  up  any  kind  of  weight,  or  lifting,  walking,  sitting  or  stand- 
ing. I  mean  that  if  I  was  to  stand  on  the  street  corner  talking  to 
anyone  for  15  or  20  minutes,  my  back  begins  to  ache  and  I  want  to 
sit  down,  and  if  I  go  to  a  movie  and  sit  down  any  length  of  time,  I 
get  that  same  back  soreness  and  I  want  to  stand  up.  It  seems  to  come 
up  at  those  times.  There  is  a  weakness  there  that  don't  seem  to  be 
overcome.  I  never  had  anything  of  that  sort  prior  to  the  time  that 
I  was  injured  in  this  accident." 

It  appears  that  for  the  sum  of  #1,500  plaintiff  executed 
a  covenant  not  to  sue  the  Yellow  Cab  Company,  and  that  he  also 
received  SI, 500  by  virtue  of  being  covered  by  an  accident  insurance 
policy.  On  objection  of  counsel  for  defendant  the  court  struck  out 
the  reference  to  the  accident  insurance. 
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It  also  appears   that  it  was  necesoary  for  plaintiff   to 
hire  a  man   to  drive  his  car  end   handle  his   grips,  and   the   driver 
continued   in  his   service  until  May  1,   1936;    that  his   earnings   from 
his  employment  were  §100  per  week;    that  he  did  not  receive  anything 
from  his  employer  until  he  returned  to  his  work  in  January!   that  he 
would  "be   sixty  years   of   age   on  July  31,   1937;    that  his  hack  had  not 
improved  in  the  previous    twelve  months   "with  reference  to  its  condi- 
tion in  so  far  ae  its  weakness  is  concerned  and  my  ability  to  do 
things  is  concerned ;"   that   "I  carry  the  regular  grip  which  I  must 
carry  consisting  of  catalogs,   order  blanks,  etc.,  which  wei^h  about 
25  pounds  and  I   am  supposed    to  carry  other  samples,  another  grip  with 
other  samples   and  now  I   eliminate   that  to  a  big  extent  for    the  reason 
that  I  cannot  handle  it.     I  haven't  done  any  outdoor  activities  since 
the  accident.     2rior  to  the  accident  I  bowled  about  once  a  week.     I 
have  not  bowled  since   that  time.     1  went  out   golfing  on  an  average 
of  about   once  a  week*     I   have  not  used  a  golf  club   since   this   accident* 
I  have  not  done  any  fishin;:;   since  this  accident.     I  usually  took  a 
fishing  trip  once  a  year  for   trout.     I  have  not  done  any  physical  work 
or  taken  any  exercise  of  any  kind  since   this  accident   other  than  what 
I   do  in  the  routine  of  my  occupation.14     On  cross-examination  he 
stated   that  he  was  not  sure  whether   the  Gab  hit   the  bump  at  Dearborn 
street  or  State  street  and  the  lower  drive;   that  he  was  thrown  forcibly 
up  against  the  top  of  the  car  and  came  down  with  "great  force;"   that 
the  overnight  bag  contained   only  a  few  overnight  articles  and  was 
light;   that  he  landed  on  his  left  side;    that  he  immediately  complained 
to  the  driver;    that  he  got  out   of   the  cab  unassisted  and   v.alked   to   flie 
train;   that  he  carried  his   overnight  bag  from  the   depot  at  Jeffery 
avenue   to  Mi  home,   one  and  one-half  blocks  away;   that  his  wife  saw 
he    "was  pale  as  a  sheet;"   that  when  the  doctor  came  he   was  lying  on 
his  baok  on  the  couch  in  the  living  room;   that  the  doctor  pulled  up  a 


- 

- 

..  . 

< .        ..  ^Jxla  c 

I   '    . 

t&  ■    '       ?  ■•  ■■      <   '  «  ■ 

so* :  '  • *  J  a  I  JariJ 

* 

■  .    -.•  .xi a jt  "i 

■ 

-  -  ob   I 

|      ■ 

:oyo   Qiii 
i  ad 

WX3e  -      »  bjBfc  sno   ,eaori  sjjf  oJ   ©it/tots 

■ 

dond  aid 


-5- 

chair  and  looked   at  him  and   asked  Mm  to   ,30   to  his   office;    that 
four  X-rays  were   taken  by  Dr.  Royer;    that  he  was  at  the  two  &0*tftfs< 
offices  about  an  hour;   that   on  the  evening  of  October  15  Dr»  Kleutgen 
gave  him  enemas;   that  the  doctor   took  a  urinalysis  every  day;   that 
the  doctor  round  "blood  in  the  urine  on  October  16 j   that  he  had  a 
swelling?   that  after  making  the  analyses   the  doctor  gave  him  enemas; 
that   the  doctor  also  worked  to  reduce   the   swelling  in  the  lower  in- 
testines;  that  there  seemed  to  be  a  lump  or  an  obstruction  of  some 
kind   that  had   to  be  eliminated;    that  it   took  the  doctor  at  least  a 
week  to  get    the  bowels   regulated,  which  was   accomplished    through  the 
enemas,  and  the   swelling  was  reduced;   that  the  condition  so  far  as 
the  lump  or  swelling  was  concerned  is  entirely  cleared  up;   that  on 
January  18  he  discarded   the  metal  brace  and  put  on  an  abdominal  web 
belt   ten  inches  wide,  with  laces  in  the  back;   that  "it  is  used  as  a 
regular  corset  or  brace  for  the  small  of  the  back.     It  is  just  flat, 
there  are  two  staves  in   the  back  part  and  there  is  lacing  there*  I  am 
still  wearing  it.     I  have  it  on  now.     I  wear  it  every  day.     I   take  it 
off  at  night  when  I  go  to  bed.     I  did  not  wear  it  in  bed  but   removed 
it  every  night.     1  7*ear  it  all  the  time  as  a  protection  against  bend- 
ing over  and  walking  or  lifting  anything.     It  is  a  protection  in 
doing  lifting.     There  is  a  difference  between  pain  and  weakness,  I 
don* t  experience  any  pain  when  I  have   that  abdominal  belt  on.     If 
I  make  a  quick  turn  I   stagger,  as  when  I  pick  up  a  grip*     On  either 
side,  I    gttt   overbalanced,  which  I   lay  to   the  weakness  in  my  back.  It 
does  not  affect  my  equilibrium.       It  does  not  make  me  dizzy.     I   do 
not  suffer  from  vertigo,  and   that  is   only  when  I  make  a  turn  on  either 
side,   the  left  or   the  right.       lien  I  reach  down  to  pick  up  my  grip 
I   can't,  pick  it  up  very  easily,  I    can'  I  bend  because  I   feel  a  weakness 
in   the  back   that  wont  allow  it.     I   don't  feel  that  weakness  in  the 
head   or  in  my  stomach.     It   is  merely  in  the  back.     I   have  not  attested 
to  play  golf   since    that  time.     I   don't   suppose   that  they  are  playing 
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golf  as  yet  so  I  have  no  occasion  to  play  golf  at  this  time,  hut  I 
didn't  play  last  summer  at  all.  I  had  no  occasion  to  play*  I  have 
not  attempted  to  howl  nor  to  fish.  My  fishing  trips  that  I  take 
are  trout  fishing  trips,  which  means  wading  in  the  streams,  and  I 
never  feel  ahle  to  undertake  the  trip.  I  cast  for  trout.  I  exper- 
ience pain  when  I  move  my  arm  hut  you  move  your  hody  too  when  you 
are  wading."  On  redirect  the  witness  stated  that  at  the  time  of 
the  accident  he  thought  it  occurred  at  the  lower  level  and  Dearborn 
street.  On  cross-examination  he  also  testified  that  he  feels  fairly 
well  when  he  is  quiet,  suffers  no  pain,  sleeps  fairly  well    nights* 
He  testified  about  the  amounts  expended  for  the  services  of  physi- 
cians, nurses,  a  man  to  help  him,  the  X-rays  and  loss  of  earnings, 
all  of  v.'hich  amounts  appear  to  he  reasonable. 

Howard  B»  Moses,  an  attorney,  testified  that  he  was  originally 
employed  by  plaintiff ,  viho   at  that  time  informed  him  that  the  accident 
occurred  at  Dearborn  street  and  the  lower  level  of  backer  drive;  that 
such  information  was  given  by  plaintiff  hefore  witness  had  an  oppor- 
tunity to  ascertain  from  the  Yellow  Cab  Company  where  the  accident 
occurred,  as  related  by  its  driver. 

Sdward  Jasinski,  a  witness  for  plaintiff,  testified  that 
he  was  a  newspaper  driver,  employed  for  many  years  by  the  Daily  Times 
and  before  the  advent  of  the  Times  by  the  Journal;  that  prior  to 
October  15,  1935,  he  traveled  over  "that  lower  level  passing  the 
intersection  of  ;^tate  street  in  the  City  of  Chicago  ever  since  I 
worked  for  the  Daily  limes.  I  have  worked  for  the  Daily  Times  Bince 
the  year  1929.  There  are  several  bad  spots  in  there  but  there  was 
one  bad  spot  in  the  vicinity  of  State  street  that  you  could  not  miss, 
regardless  of  how  you  wanted  to  go  through.  It  was  sort  of  a  bowl 
in  the  road  eighteen  or  maybe  twenty-four  inches  wide.  Part  of  the 
pavement  was  sunk  in  and  part  of  the  bricks  were  sunk  in  also,  and 
when  it  sunk  in,  it  left  a  protruded  edge  on  the  east  side  of  the 
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bowl  that  stuck  up  about  one  inch,  because  the  first  time  I  hit 
the  luunp,  I  had  to  pick  up  fire  bundles  of  papers.  The  fix*8t  time 
I  hit  it,  I  was  covering  the  driving  for  the  Times  and  it  happened 
that  there  was  a  big  parade  on  Michigan  avenue,  and  I  couldn't  get 
on  the  outer  drive,  and  I  went  beneath  the  outer  drive  and  the 
Illinois  Central  tracks  so  I  could  get  to  the  outer  drive,  and  the 
fairgrounds,  traveling  about  fifteen  to  twenty  miles  an  hour  when 
I  hit  the  bumps.  That  happened  in  the  latter  part  of  the  year  1933. 
I  got  a  jolt;  the  wheel  flew  out  of  my  hand  and  also  five  bundles  of 
papers  flew  out  of  the  back  of  the  truck; *  that  from  1933  until 
October,  1935,  he  had  to  drive  around  the  left  side  of  the  road; 
that  it  was  cleaned  up  about  two  or  three  months  ago;  that  "the  drop 
from  the  regular  line  of  the  pavement  down  was  about  8  or  9  inches. 
It  extended  around  24  inches  or  maybe  more  across  State  street,  I 
mean  the  width  of  the  drop,  State  street  is  up  above,  it  does  not 
come  through  there.  All  that  you  know  is  that  State  street  is  above, 
running  on  the  viaduct.  1   would  say  that  this  depression  ran  24  inche! 
or  more  aoross  State  street.  *  «  *  This  depression  runs  right  across 
the  drive.  There  is  no  way  you  can  go  without  hitting  it."  On  cross- 
examination  the  witness  testified  that  he  knew  it  was  under  T tate 
street  because  as  he  rode  along  the  lower  level  he  could  tell  by  his 
knowledge  of  where  the  bridges  were  located. 

Joseph  Perille5  a  witness  for  plaintiff,  testified  that  he 
was  the  driver  of  the  Yellow  cab  on  October  15,  1935;  that  at  that 
time  he  had  been  working  for  the  Cab  Company  for  about  a  year;  that 
he  picked  up  plaintiff  at  the  North  .Vest em  station;  that  as  he  was 
driving  along  the  lower  level  of  Vacker  drive  at  State  street  he 
"kind  of  hit  a  little  uphill,  a  hole  like,  and  it  was  sunk  in,  and 
as  I  kind  of  straightened  out  with  my  cab,  I  kind  of  went  down  another 
incline  and  Just  then  I  heard  my  passenger  say  that  he  hurt  his  back. 
I  heard  him  holler  'Oh,  my  back.'  I  turned  around  and  I  cone  to  a 
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slow  stop,  and  I  asked  him  if  I  could  do  anythin;  xor  him,  and 
he  says,  'Keep  on  going  to  the  station.'  It  was  only  a  few  blocks 
more,  and  when  I  got  to  the  station  I  asked  him  if  I  could  help 
him,  if  I  could  take  him  to  a  doctor,  and  he  said  he  would  manage 
to  get  hie  own  doctor.  He  was  in  a  hurry  to  get  his  train.  I 
took  him  to  the  Randolph  Illinois  Central  station,  the  lower  level:, 
hen  I  hit  this  "bump  and  this  depression  in  the  street  there,  I 
noticed  that  I  kind  of  went  up  and  then  down,  and  just  as  I  came 
dovsn  one  of  the  inclines,  I  went  down  again  and  T  heard  him  holler, 
'Oh,  my  hack.'   I  turned  around  and  I  seen  him,  he  had  his  hand 
hack  there.  -;-  *  *  The  extent  of  those  humps  or  depression  east  and 
■Rest  would  run  about  20  to  25  feet.  *  *  *  It  is  kind  of  a  hump  that 
you  sink  in  as  you  come  oul,  to  explain  it,  I  am  on  a  leval  with  the 
cab,  and  I  go  dovm  again,  and  just  keep  bounding  all  the  time.  I 
couldn't  say  how  deep  the  depression  is,  about  4  or  5  inches.  You 
know,  you  go  down  and  up,  and  then  there  is  a  bigger  one.  I  never 
measured  itj"  that  the  witness  "in  a  couple  of  days"  went  back  to 
the  scene  of  the  accident  with  an  engineer  and  pointed  out  to  him 
the  place  of  the  acoident;  that  the  engineer  made  measurements.  On 
cross-examination  witness  said  that  he  noticed  the  holes  after  he 
hit  the  first  one  and  slowed  down  to  about  eight  miles  an  hour; 
that  he  "slowed  up  right  away  and  just  as  I  slowed  up,  I  v/ent  down 
again  on  that  other  incline.  I  traveled  about  15  feet  from  the  time 
that  I  hit  the  first  bump  before  this  accident  happened." 

Charles  I*   Taylor,  on  behalf  of  plaintiff,  testified  that 
he  was  a  consulting  engineer  and  that  shortly  after  October  15, 
1935,  a  Yellow  cab  chauffeur  pointed  out  to  him  the  location  of 
the  accident  and  he  made  a  drawing  of  such  location,  which  was 

introduced  into  evidence,  and  (speaking  about  the  place  where 
the  accident  happened)  said,  "It  was  not  perfectly  smooth.  In 
other  words,  speaking  in  engineering  terms,  we  had  what  we  call 
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vertical  grooves,  if  I  «j,  describe  it:  you  «.  Up  ovor  a  bump 
and  come  down  under  a  Dump  and  up  over  another  onej  if  %   may  liken 
it  to  something  you  are  all  familiar  with,  it  is  like  on  the  pave- 
ment where  you  go  around  the  corner,  in  an  automobile,  you  go  up 
over  that  Dump  and  down  around  again;  it  war  a  condition  like  thac, 
was  what  it  really  was.M  He  described  the  condition  that  "be  observed 
and  elucidated  a  drawing.  According  to  this  witness »  the  greatest 
difference  in  the  level  of  the  pavement  at  the  point  where  the 
accident  occurred  varied  from  plus  two  and  one-half  inches  to  minus 
seven  inches >  or  a  maximum  of  nine  and  one-half  inches. 

Dr.  Kleutgen,  after  relating  his  qualifications,  said  that 
after  the  X-ray  pictures  were  taken  he  read  them  with  Dr.  Royer  when 
they  were  wet  and  later  he  read  them  himself  when  they  were  dry; 
that  he  found  his  patient  had  a  fracture  of  the  right  pedicle, 
"which  is  the  little  arching  bone  leading  from  the  body  of  the 
vertebra  up»  this  particular  vertebra,  the  cord  runs  through  the 
space  made  by  these  pedicle  bones  coming  together.  He  had  a  fracture 
and  a  slight  rotation  of  the  right  pedicle  and  a  fracture  of  the  left 
transverse  process,  which  is  in  a  sense  a  rudimentary  rib  of  the  fifth 
lumbar  vertebra  on  the  left  side;*  that  he  saw  plaintiff  that  evening; 
that  his  abdomen  began  to  distend;  that  there  was  a  great  accumulation 
of  gas  gathering  in  his  intestines;  that  his  abdomen  was  terribly  dis- 
tended and  for  the  first  week  he  was  not  able  to  have  any  bowel  move- 
ments or  pass  any  gas  by  himself;  that  on  the  second  day  he  noticed 
the  patient  was  passing  blood  in  his  urine,  which  kept  up  for  four  or 
five  days,  and  for  ten  days  from  a  microscopical  standpoint;  that 
there  was  a  slight  transverse  abrasion  on  his  scalp;  that  he  had  him 
fitted  with  a  steel  jacket;  that  the  X-ray  pictures  were  taken  in  the 
presence  of  witness  and  under  his  supervision;  that  the  pictures  were 
examined  and  developed  under  his  observation  and  are  correct  repre- 
sentations of  the  parts  of  the  anatomy  of  plaintiff  that  they  purport 
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to  show.  The  pictures  were  introduced  in  evidence*   witness  further 
stated  that  "the  fracture  of  the  pedicle  is  right  through  here  and 
that  is  twisted  on  itself  (indicating).  The  fracture  of  the  trans- 
verse process  is  ri;;;ht  here  (indicating).  And  that  hone  is  rotated 
on  itself.  That  indicates  complete  fracture  or  complete  severance 
of  the  bone.  The  transverse  process  is  also  a  complete  severance. 
*  *  *  The  pedicle  is  still  rotated  hut  you  no  longer  see  that 
shadow,  that  dark  irregular  shadow  runnin;;  through  the  fracture 
showing  that  there  is  fibrous  uninn  through  there  and  the  transverse 
process  shows  the  fracture,  but  there  is  still  some  evidence  of 
fibrous  union  up  above.  It  shows  some  healing.  The  difference 
between  a  bony  union  and  a  fibrous  union  is  that  the  fibrous  union 
is  more  like  scar,  heavy  scar  tissue;"  that  Ydtness  warned  plaintiff 
that  he  was  to  cease  carrying  any  weights;  thab  he  was  to  be  careful 
about  putting  on  weight;  that  when  witness  last  saw  plaintiff  the 
latter  had  a  "fibrous  union  at  the  side  of  his  fractured  pedicle  and 
fractured  transverse  process?  that  he  had  as  good  a  result  as  could 
be  expected  at  that  particular  time,  but  that  the  result  was  such 
that  he  would  have  to  be  very  careful  in  subjecting  himself  so  any 
excess  weight-carrying*  *  *  *  Fracturing  a  pedicle  which  heals  with 
fibrous  union  in  a  rotated  position  has  the  effect  of  weakening  tlae 
vertebral  column  at  a  point  where  the  weight  of  the  upper  body  is 
actually  borne.  It  is  immediately  above  or  it  is  the  vertebra  immed- 
iately above  the  sacrum.  The  fifth  lumbar  vertebra  rests  upon  the 
sacrum.   \nswering  your  question  as  to  what  would  be  the  effect  upon 
the  body  of  a  person  who  had  a  transverse  process  which  healed  in  that 
manner,  I  don't  think  that  he  would  be  likely  to  suffer  any  harm  from 
a  transverse  process  healing  that  way.  The  transverse  process  is  the 
muscle  supporting  process.  This  bone  is  used  for  the  attachment  of 
muscles  that  support  parts  of  the  body.  There  is  a  constant  pull  in 
the  movements  of  the  body  upon  such  a  transverse  process  or  vertebra 
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of  the  muscular  attachment  so  that  if  there  is  any  damage  which 
lasts,  the  musoular  pull  may  or  may  not  affect  it."  Answering  a 
hypothetical  question  which  assumed  facts  in  evidence  from  plain- 
tiff1 s  -viewpoint,  witness  answered  that  in  his  opinion  the  physical 
condition  of  plaintiff  was  permanent.  He  further  testified  that  the 
patient* s  bowels  were  temporarily  paralyzed;  that  the  alignment  of 
the  spine  was  not  affected;  that  "there  are  fibrous  unions  there  hut 
they  are  good  unions.  Those  are  not  bony  unions,  they  are  fibrous 
unions;"  that  he  advised  plaintiff  that  he  had  sustained  a  fracture 
with  a  twisting  of  his  entire  pedicle,  whioh  "weakened  the  support 
between  the  body  of  his  fifth  lumbar  spine  and  the  muscular  attach- 
ment which  went  to  sustain  that  body  in  its  position,  and  in  weakening 
the  support  there  was  a  creat  possibility  that  the  body  might  slide 
forward  from  in  under,  or  out  from  in  under  the  body  immediately 
above  it,  and  that  is  the  fourth  lumbar  spine,  and  slide  forward 
on  the  sacrum,  giving  rise  to  chronic,  very  chronic  back  weakness, 
together  with  extremely  painful  back,  which  would  necessitate  either 
the  wearing  of  a  very  stiff  brace  for  the  rest  of  his  life,  or  an 
operation  which  would  make  that  back  rigid  to  free  him  of  the  pain 
from  that  condition,  which  was  known  as  spondyleth.es is." 

Arthur  Smith,  a  witness  for  plaintiff,  testified  that  he 
was  employed  as  a  gas  station  attendant  at  the  Pure  Oil  Building 
garage,  located  on  the  south  side  of  wacker  drive  between  State 
street  and  v-abash  avenue;  that  he  had  been  working  a-  the  garage  for 
six  years;  that  in  Oetober,  1935,  he  was  familiar  with  the  condition 
of  the  street  underneath  the  viaduct  at  the  lower  level  of  ,acker 
drive,  in  the  vicinity  of  state  street;  that  he  had  "occasion  to  drive 
a  lot  on  the  lower  level,  and  1  always  knew  there  was  a  bad  hump  under 
the  State  street  there,  at  the  lower  level,  at  the  east  drive, 
going  east,  and  I  always  had  to  slow  up"  when  he  got,  near  the 

.  *  »  mT,.  that  "it  is  my  reaction  that  it  is 
bump;  that  it  was  a  bad  bump;  that  it  xs  my 
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a  slight  rise  there  at  the  very  bottom,  about  sort  of  a  double  - 
it  is  very  bad,  sort  of  a  double  bump  that  vould  sort  or  bump  you 
as  though  you  were  riding  a  horse; *  that  Hit  gives  you  the  impression 
of  riding  on  a  bucking  horse.  It  was  about  half  a  oar  length  or  so, 
from  where  you  first  started  to  go  down  the  incline,  to  the  next 
bump;H  that  the  "particular  bump  in  question  has  been  repaired  on  the 
south  side  of  the  drive  east.  I  did  not  see  it  being  repaired." 

Dean  Weinberg*  for  plaintiff,  testified  that  he  also  worked 
at  the  Pure  Oil  Building  Garage  and  had  worked  there  for  six  years, 
had  used  the  lower  level  drive  frequently  and  was  familiar  with  the 
condition  of  the  street  on  October  15,  1935,  and  prior  thereto;  that 
"there  was  a  very  bad  feonp  just  under  the  State  street  bridge  approach, 
as  you  were  driving  to  the  east,  you  would  hit  the  bump,  if  you  would 
hit  it  with  any  rate  of  speed  at  all,  you  would  have  difficulty  con- 
trolling your  car." 

For  the  defendant,  albert  j?.  Bidlas  testified  that  he  was  an 
inspector  of  the  street  department  of  the  City  and  that  his  duties 
took  him  regularly  to  the  lower  level  of  backer  drive;  that  there  were 
no  depressions  or  openings  on  the  east  drive  in  October,  1935*  Mark 
C.  Jenkins  testified  that  he  was  a  repair  foreman  for  the  City  and 
had  been  such  for  sixteen  years;  that  his  duties  were  confined  to  the 
lower  level  of  Wacker  drive  as  a  repairman  to  inspect  the  streets  and 
mako  repairs  when  necessary;  that  he  examined  the  lower  level  of 
Wacker  drive  onoe  every  week;  that  at  no  time  except  in  March,  1935, 
were  any  repairs  made  on  the  south  side  of  Wacker  drive;  that  repairs 
were  made  at  State  street  and  Wacker  drive  in  March,  1935;  that  no 
work  has  been  done  on  the  south  side  of  Wacker  drive  at  State  street 
or  that  vicinity  since  April,  1935,  and  that  it  was  in  the  same  condi- 
tion as  he  testified  that  it  was  in  „pril,  1935;  that  Wacker  drive  at 
State  street  has  been  level  since  March,  1935.  Julius  Block  testified 
that  he  is  a  clerk  for  the  Oityf  that  if  repair  work  was  done  since 
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October  15,  1935,  he  would  have  a  record  thereof  and  that  he  did 
not  have  a  record.   Jarl  H.  Bolton  testified  that  he  was  employed 
by  M*  J.  Boyle  &  Company,  which  had  a  contract  to  put  in  a  sewer 
connection  at  V.acker  drive  and  Stats  street,and  he  introduced  a 
plat  which  he  made  of  the  lower  level?  that  he  could  not  say  whether 
the  blueprint  that  he  produced  correctly  showed  the  condition  of  the 
south  half  of  Wacker  drive  at  State  street  in  reference  to  any  in- 
equalities of  areas  on  the  street  as  of  October  15,  1935*  Maril  Del 
Beccal  testified  that  he  supervised  repairs  for  the  City  and  had  been 
so  employed  for  seven  or  eight  years;  that  in  March >  1935,  a  con- 
tractor made  a  hole  at  approximately  the  west  line  of  State  street; 
that  the  hole  was  open  about  three  weeks;  that  the  contractor  restored 
the  street  as  it  had  been;  that  *we  went  back  to  see  if  it  was  perfect, 
and  it  was  in  good  condition  and  we  okeyed  it  and  they  had  their  bond 
money  refunded;"  that  the  hole  was  opened  around  the  middle  of  March 
and  closed  around  the  middle  of  pril;  that  when  it  was  closed  it  was 
perfectly  smooth  and  has  been  in  that  condition  for  at  le>st  four  or 
five  years*  Joe  Smejkal,  a  construction  engineer  for  the  S#  ;..*  Healy 
Company,  testified  that  he  had  occasion  to  do  some  work  on  the  north 
side  of  the  east  lane  of  i/acker  drive  at  State  street  in  March,  1935} 
in  May,  1935,  he  observed  that  the  hole  was  covered;  that  when  they 
got  through  filling  up  the  hole  the  pavement  was  level  v<ith  grade. 
Dan  Piegari  testified  that  he  was  a  street  laborer  employed  by  the 
City;  that  in  October,  1955,  he  used  to  sweep  the  lower  level  of 
backer  drive;  that  he  was  employed  until  the  middle  of  1936;  that 
there  was  no  work  done  on  the  south  side  or  the  east  lane  at  State 
street;  that  the  condition  of  the  east  lane  of  the  lower  level  was 
"perfect*"  William  Kelzow  testified  that  he  was  a  section  foreman  for 
the  City  and  had  heen  such  for  thirty-three  years;  that  he  was  in  charge 
of  a  gang  whose  duty  it  was  to  sweep  the  lower  level  of  .acker  drive; 
that  he  walked  on  the  lower  level  of  backer  drive  at  State  street 
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about  four  times  each  night;  that  he  did  not  recall  that  any  work 
was  done  on  the  south  side  of  the  lower  level,  in  the  east  lane  of 
traffic,  in  March,  1935;  that  there  was  no  depression  in  the  east 
lane  of  Wacker  drive  at  State  street  in  October,  1935.   /illiam 
Cavanagh  testified  that  he  was  a  mounted  police  officer  for  the 
City  on  duty  in  the  area  of  vi  acker  drive;  that  at  the  time  of  the 
accident  he  was  employed  from  1  to  6  in  the  afternoons;  that  there 
was  an  opening  in  Vaoker  drive  at  about  State  street  made  by  Be   A. 
Healy  &  Company  in  March,  1935;  that  the  opening  started  at  the  west 
curb  line  of  r:tate  street  and  went  west  about  ten  feet  and  was  in  the 
part  he  would  call  the  eastbound  lane,  but  on  the  north  side  of  the 
eastbound  lane  on  the  south  side  of  the  street;  that  the  hole  was 
barrioaded  and  the  traffio  was  diverted;  that  repairs  were  made  and 
thereafter  there  were  no  holes  or  depressions;  that  he  rode  up  and 
down  the  street  frequently.  He  denied  that  on  October  15,  1935,  there 
was  a  place  on  the  east  drive  at  ,~.tate  street  that  rsloped  up  several 
inohes  and  then  suddenly  dropped  down,  and  then  sloped  up  a  little, 
and  then  dropped  down  seven  or  eight  inches  more  into  a  depression. 
J.  F«  Kramer  testified  that  he  was  a  police  officer  of  the  City  and 
was  assigned  to  traffic  duty  en  the  lower  level  of  ,.;.cker  drive  in 
1937  and  that  the  street  was  level  at  all  times  while  he  was  on  duty; 
that  at  about  the  time  of  the  trial  he  observed  the  movement  of  the 
Yellow  cab,  the  driver  of  which  testified.  i?red  Barrow,  a  Yellow 
cab  driver,  testified  that  at  about  the  time  of  the  trial  he  drove 
over  the  place  where  the  aecident  was  alleged  to  have  occurred  and 
did  not  notice  any  depression  in  the  street.  Similar  testimony  was 
given  by  three  other  witnesses.  Charles  Boyle,  a  police  officer 
assigned  to  the  .coident  Prevention  Bureau,  produced  three  pictures 
which  he  took  at  about  the  time  of  the  trial  at  Wacker  drive  and 
State  street,  which  were  admitted  into  evidence.  Sdnmd  Sadowski,  an 
investigator  for  the  City  law  department,  testified  to  a  conversation 
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with  Dr.  Kleutgen.       Victor  Manino,  an  investigator  for  the  City, 

testified   that  during  the   trial  he  rode   in  a  Yellow  cab  past  where 

the  accident   occurred;   that  he  did  not  feel  any  jar  while  riding 

at  a  speed   of  from  twenty-fire   to  shirty  miles  an  hour.     Dr.  David 

J.  Jones,  for  the  City,   testified  that  he  was  a  city  physician  for 

the  City  of  Chicago;   that  he  examined   the  X-ray  pictures.     To  some 

extent  he  corroborates   the   testimony  of  Dr.  Kleutgen.     In  answer  to 

a  hypothetical  question  as   to  whether  or  not  "that  condition"  is 

permanentf   he  answered,    "There  is  a  partial  permanent  disability," 

In  rebuttal,  Charles   £«   Taylor »   who  had  previously  testified, 

took  the  stand  for  plaintiff  and   testified    that  while   the   trial  was 

in  progress  he  went   to   the  point  where  he  had  made   the  map  and   that 

Vfhere   the  depression  existed   the  granite  blocks  had  been  taken  up 

and  relaid  to  a  leval  grade. 

Thomas  Letkey,  a  witness   called  in  rebuttal  by  plaintiff 9 

testified   that  he   ni  a  police  officer  for  the  City  and  had  been 

such  for  two  years;    ihat  he  traveled  near  State  and  Vacker  drive  on 

the  lower  level  and  had  been  on  duty  at  that  point  for  three  months; 

that  repairs  had  been  made  to  the  street   during  the  time  while  he  was 

traveling  a  beat  there;   that   the  repairs  were  made  underneath  -'tate 

street  on   the  east  side;    that   the  hole   was  about   one  foot   deep;    that 

he  saw  five  or  six  men  working  there;   that   they  had  barricaded  the 

hole;    that  they  fixed  one-half   of   the  street  one  day  and   the   other 

half   the  next  day;    that  he  saw  them  fix  it. 

A  careful  consideration  of   the  evidence   submitted   zo  the 

jury  convinces  us    that   the  verdict  was  not  against  the  manifest 

weight  of    the   avidence  so  far  as  the   questions  of  liability  of 

defendant  and   due  care   on   the  part  of  plaintiff  are  concerned,  and 

contrary 
defendant's  contention  to  the     I  ifl  vathout  merit.     There  wae 

competent   evidence  from  which   the  jury  fed   the  right   to  find   that 
plaintiff  was   in  the   exercise  of  due  care  and  caution  for  his  own 
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^and  that  defendant  was  guilty  of  negligence  which  was  the  proximate 

cause  of  the  injuries.  Other  criticisms  leveled  at  the  judgment 
are  that  in  the  presence  of  the  jury,  during  the  trial,  the  court 
made  prejudicial  remarks  and  displayed  a  hostile  attitude  toward 
counsel  for  defendant  and  also  unduly  restricted  defendant's  cross- 
examination  of  plaintiff's  witnesses.  Replying  to  these  criticisms, 
plaintiff  points  out  that  the  remarks  and  conduct  of  the  court  were 
not  prejudicial  to  defendant,  and,  in  addition,  asserts  that  if  a 
trial  court  is  guilty  of  impropriety  it  is  necessary  to  take  an  excep- 
tion to  the  conduct  of  the  court;  that  failing  so  to  do  there  is 
nothing  for  the  Appellate  court  to  pass  on.  tfe  are  of  the  opinion  that 
it  is  only  necessary  for  counsel  to  object  to  the  action  of  the  court 
in  such  a  manner  as  to  reasonably  inform  the  court  as  to  why  the  ob- 
jection is  made.   Section  80  of  the  Civil  s>ractioe  Act  (sec.  204,  ch. 
110,  111,  Rev.  Stat.  1S37)  provides  that  "no  formal  exception  need  he 
taken  to  any  ruling  or  aetion  of  the  court  in  any  matter  or  proceeding, 
in  order  to  make  such  ruling  or  action  a  ground  for  review."  We  have 
made  a  thorough  search  of  the  abstract  and  record,  and  are  of  the 
opinion  that  when  the  remarks  and  attitude  of  the  court  are  considered 
in  connection  with  the  entire  record  they  do  not  show  a  prejudicial 
or  hostile  attitude  on  the  part  of  the  court. 

Defendant  urges  that  a  verdict  in  the  sum  of  :;7,000  is  grossly 
excessive  and  out  of  proportion  to  the  gravity  of  the  injury  and  losses 
shown  to  have  "been  sustained.  It  also  maintains  that  the  :,1,50  received 
from  the  Yellow  Gab  Company  for  a  covenant  not  to  sue,  and  the  $1*860 
received  from  an  accident  insurance  company,  should  be  deducted  from 
the  verdict  rendered.   i'laintiff  Buffered  a  fracture  of  the  right 
pedicle  and  a  fracture  of  the  left  transverse  process  of  the  fifth 
lumbar  vertebra;  his  kidney  was  injured;  bloody  urine  was  evacuated  for 
(approximately  ten  days;  his  abdomen  was  distended  for  about  the  same 
Lriod;  when  the  bones  healed  there  was  a  fibrous  and  not  a  bony  union, 
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which  condition  is  permanent;  he  will  travel  through  life  with  a 

weak  hack;  if  he  strains  his  hack  there  may  be  a  slipping  of  ih'i 

vertebra  from  the  sacrum;   the  pedicle  is  rotated,  and  that  condition, 

together  with  the  fibrous  union  rather  than  a  bony  union?  oausea  a 

weakness  at  the  weightbearing  point  of  his  body;  he  was  required  to 

wear  a  steel  brace  for  about  three  months  after  the  accident  and  must 

wear  an  elastic  web  belt,  about  ten  inches  wide,  for  the  rest  of  his 

life;  he  must  restrict  his  ordinary  activities  and  cannot  play  golf, 

bowl  or  fish,  as  he  had  formerly  done;  he  lost  earnings  of  $100  a 

week  for  about  ten  weeks,  and  had  to  pay  physicians,  nurses,  a  helper 

for  about  six  months,  and  other  items  of  expense.  AM  examination  of 

the  record  discloses  that  if  the  jury  believed  the  competent  svidenoe 

most  favorable  to  plaintiff  the  verdict  in  the  sum  of  ;  7»ooo  is  not 

excessive  nor  out  of  proportion  to  the  gravity  of  the  injury. 

Under  the  objection  that  the  damages  awarded  are  excessive, 

arises  the  point  that  the  j 1,500  paid  by  the  accident  insurance 

company  should  be  deducted  from  the  amount  of  the  verdict.  The 

court  struck  the  testimony  bearing  on  the  accident  insurance  payment 

and  directed  the  jury  to  disregard  the  same.   Therefore,  we  assume 

that  the  jury  did  not  consider  the  payment  in  arriving  at  their 

verdict,  ft  do  not  find  any  case  in  this  ^tate  which  holds  that 

the  proceeds  of  accident  insurance  policies  may  be  considerad  in 

mitigation  of  damages  in  a  personal  injury  action  hieing  out  of 

the  same  accident.  In  fact,  the  authorities  in  our  State  are  to 

the  contrary.  In  P.j»_  0.  &  St*  L»  Railway  Jo.  v.  'J&piaps_on_j.  5  6  111. 

138,  143,  the  court  said: 

"The  eighth  instruction  asked  by  defendant,  directing  the 
jury  to  deduct  from  the  damages  any  sua  paid  to  the  plaintiff  by 
an  accident  insurance  company,  was  properly  refused.  If  euch  sum 
■*•  pai.;,  it  was  not  pro  tanto  a  discharge  of  the  railway  company. 
The  primary  liability  was"  on  this  company." 

nd  in  C^soUdajLed^O^^  *12  x11'  *»*   453»  46l"*2» 

the  court  saidi 
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"The   testimony  offered  by  defendant,   that  plaintiff  re- 
ceived money  of  an  accident  association  during  disability, 
properly  excluded  by  the  court.     It  had  no  legitimate  SXiS  «■ 
evidence  either  in   defense   or   rebuttal."  *******   ab 

The  trial  court,  therefore,  properly  struck  out,  and  directed  the 
jury  to  disregard,  evidence  of  the  $1,500  payment  by  the  accident 
insurance  company. 

The  faot  that  #1,500  was  received  by  plaintiff  for  a  covenant 
not   to  sue  was  presented  and  argued  to   the  jury,  and  an  instruction 
based   on  that  evidence  was  given.     An  examination  of  the  record  dis- 
closes  that  it  \sa3   the  position  of   defendant   that   the  payment  of 

1,500  by  the  Yellow  Cab  Company  should  be  considered  in  connection 
with  any  damages  to  be  awarded.     The  position  of   defendant  is   that 
under  the  evidence  the  #1,500  paid  by  the  Yellow  Oab  Company  and  the 
£  1,500  paid  by  the  accident  insurance  company  fully  compensated  plain- 
tiff for  the  losses  and  injuries  he  suffered.       e  have  already  pointed, 
out  that  the  court  was  right  in  directing  the  jury  to  disregard  testi- 
mony as  to  the  #1,500  paid  by  the  accident  insurance  company.  Jlaintifl 
argues  that  money  paid   on  a  covenant  not  to  sue  by  a  person  not  a 
party  to  the  suit  cannot  be  considered  by  the  jury  in  mitigation  of 
damages,  and  cites  in  support  thereof  Deyaney  y.  Otis  Elevator  Jo., 
251  111.   28.     In  pity  of  Chic^;o_jr._Babcoc^,   143  III.  558 »   566-7,   the 
court  said: 

"Where  there  are  a  number  of   tort  feasors,   the  party  injured 
may,  at  his  election*   sue  one,   or  several,   or  all;  and  where   the  suit 
is  against   one  or  some   of   the  wrongdoers,  but  not  against  all,   the 
person  or  persons   sued  have  no  right   to  complain.  *  *  *    If »  as 
claimed  by  appellee,    the  $1MG  was  paid  and   received   simply  in   consid- 
eration of  the  agreement  not   to  sue  LeCardi,   and  not  in  satisfaction 
of   the   damages,  but   only  in  part  payment   of   the   same,   then  the 
transactions  between  appellee  and  LeCardi  did  not  amount   to  an  accord 
and   satisfaction,  and  were  no  bar  to  the  suit  against  appellant.  In 
fact,   it  \«as  for   the  interest   of   the  latter   that  appellee   should 
receive  part  payment    of  her  claim  from  LeCardi,   gndthergby_.  reduce 
the  amount  of   damages  recoverable^roj^itji."        (italics   ours.; 

In  the  Deyaney  case   there  was  an  action  pending  against  three  defend- 
ants.    In  oonsiaer&sion   of    :)375   the   plaintiff  gave   Otis    elevator 
Company  a  covenant  not  to  sue,   and    the  action  proceeded  against  the 
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other   two  defendants.     The  court,   at   the  instance   of  plaintiff, 
inc.  true  ted   the  jury  that  in  estimating  the  daaages,  f  rem  t&e  mamm% 
Of  actual  damages   sustained   should  "be   deducted  §5375  if   the  jury 
believed   that  the  otis   Elevator  Company  was  jointly  guilty  with  the 
other  defendants  of   the  negligence   that  caused  the  injury;   and    the 
jury  were  also  informed    that  if  the  Otis    aerator  Company  was  not 
guilty  of  negligence  which  proximately  contributed   to  the  injury, 
the    -375   should  not  be  deducted  from  the   actual  damages   sustained 
by  the  plaintiff.       The  Supreme  court,  held   that   the  instruction 
improperly  submitted   to  the  jury  the  issue  as  to  whether  the  Otis 
Jlevator  Company  was   guilty  of  contributory  negligence  in  connection 
vith  the   injury  when  no   such  issue   was  made   in  the  pleadings.     In 
principle  we  do  not  see  why  the  law  as  laid  down  in  City  of  Chicago 
v.  Ba  be oo ft  should  not  apply,  whether  the  person  or  corporation  re- 
ceiving the  covenant  not  to  sue  is  or  is  not  a  party  to  the  action. 
Aa  hearing  on  its  point   that  the  damges  aWarded  are  ex. 

cessive,   defendant  complains  that  the  following  instruction: 

"If  you  find   from  all  the    evidence  under   the   instructions 
of  the  court  that  the  plaintiff  is  entitled  to  a  verdict  against 
the  City  of  Chicago,   then  in  assessing  plaint iff* 8  damages,  while 
you  have   a  right   to  take   into  consideration  the   sum  of  money  paid 
to  the  plaintiff  by  the  Yellow  Cab  Company,  yet  that  sum  of  money 
so  paid  by  the  Yellow  Cab  Company  is  not   to  be   taken  as  any  in- 
dication of    the  extent  of   the  pla In tiff's  damages  in  considering 
the  amount    of  your  verdict," 

is  misleading  and  confusing  to  the  jury,    "first,   in   that  it  assunes 

that   the  plaintiff  is  entitled   to  more    than  the   .£1,500  he  received 

from  the  Yellow  Cab  Company,       econd,    chat  it  was  for   the  jury  to 

say  or  determine  under  proper  instructions   of  the    court   whether 

or  not   the  $1*808  received  from  the  Yellow  Cab  Company  by  the 

pi  intiff  indicated   the   extent  of  the  plaintiff's   damages,  without 

drawing  the  jury's  attention  to  this  particular  fact."     A  rather 

unusual  situation  develops  in  the  arguments  of  the  respective  counsel 

in  connection  with  the  giving  of    this  instruction.     Plaintiff  points 

out  that  defendant's  brief  and  the  abstract  state   that  the  instruction 
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was  given  "by  the  court,  and  asserts  that  in  fact  the  instruction 

was  tendered  by  defendant 0  that  in  arguing  the  motion  for  a  new 

trial  such  fact  was  called  to  the  attention  of  the  trial  court,  and 

that  the  trial  attorney  for  the  City  admitted  during  such  argument 

that  the  instruction  now  complained  of  hy  the  defendant  was  tendered 

by  it.  In  its  reply  brief  the  defendant  does  not  directly  answer 

the  positive  statement  that  the  instruction  was  tendered  hy  it. 

Defendant  inf erentially  contends  that  the  instruction  was  tendered 

hy  plaintiff,  saying  that  Joint  14  of  its  written  motion  for  a  new 

trial  states: 

"The  court  erred  in  giving  for  the  plaintiff   the  f oil owing 
instruction: 

"'If  you  find  from  the  evidence  under   the  instructions  of 
the  court   that   the  plaintiff  is  entitled   to  a  verdict  against  the 
City  of  Chicago,    then  in  assessing  plaintiff's   damages,   vfhile  you 
have  a  right   to  take   into  c  onsi deration   the  sum  of  money  paid   to 
the  plaintiff  hy  the  Yellow  Cab  Company,  yet   that  sum  of  money  so 
paid  by  the  Yellow  Cab  Company  is  not   to  be   taken  as  any  indication 
of   the   extent  of   the  plaintiff's   damages   in  considering   the  amount 
of  your  verdict.*" 

Plaintiff  urges   that  in  view  of    fcfet  fact  that  the  record  does  not 

show  on  whose  request   the   instruction  was   given,   defendant  cannot 

complain.     In  Shively  v.  McKinneyj   84  111.   >-pp.   406,   4C7,    the  court 

said: 

"while   the  instructions   of   the   court  are  fully  set  out  in 
the  bill  of  exceptions,   it  is  not  shown  vhich  of  them  were   given 
at  the  instance   of  appellant,   or  appellee,  nor  does  it   show  that 
any  of    the  refused  instructions  ?;ere   requested  by  appellant,    there- 
by producing  such  condition  of  uncertainty  from  which  it  is  im- 
possible for  us   to  determine  in  what  manner  appellant  has  been 
prejudiced  by   them.     The  burden  is  upon  the  party  alleging  error 
to   show  it  affirmatively." 

Despite   the  rule   there  announced,   we  have   gone    through  the  record 
in  an  endeavor  to  ascertain  upon  whose  request  the  instruction 
was  given,   and   observe    that  when  the  court  was   going  over   the 
proposed   instructions  with  the  attorneys  Mr.  Harringtons,   counsel 
for   the   defendant   stated,   "All  right.     ITow,    there  is  another 
instruction  about   showing  tort  feasor  and   the   defendant's  interest 
in  the  case,  because  money  had  been  paid.     Mr.  *al*   [also  for 
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defendant]:     In  mitigation  of   damages.        e  will  have   our  oases 
here   at   two  o'clook,   Judge,   in  mitigation   of   damages,     l£r.  Harringtons 
<e   take   the  position   that  he  should   have  collected    the  full  amount   of 
the  bill,   if  he  was  paid  part   of  it  by  the    other  party.     I   think 
that   is   good   common  sense."     It  would  appear  from  the  wording  of  the 
instruction  and  from  the  quoted   remarks   of  counsel  for   the  defendant 
that   the  instruction  MI  in  fact  tendered  "by  the   defendant.      «e  are 
of  the  opinion   that  the  instruction,  under  all  the  facts   of  the  case, 
would  not  he  ground  for  reversal  even  if   tendered  by  plaintiff.     The 
instruction  made  it  plain  to  the  jury  that  they  were  first  to  deter- 
mine  the   guilt   of   the    defendant.     Having  determined   that  the  defendant 
was   guilty  as   charged   in   the  ccsaplaint,   it  was   their  duty  then  to 
consider  the  question  of   damages.       As   to  the  damages   the  instruction 
merely  informed   the  jury  that  while   they  had  a  right   to   take  into 
consideration  the   sum  of  money  paid  by  the  Yellow  Gab  Company,   yet 
such  payment  was  not   to  be   taken  as  any  indication  of   the  extent  of 
plaintiff's  damages.     A  reading  of  this  instruction  satisfies  us   that 
the   instruction  does  not  assume    that   the   damages  were   at  least  Si, 500. 
However,  even  if    that  construction  could  be  given  to  the  instruction 
the  defendant  would  not  be  harmed   thereby  becEuae  it  is  not  disputed 
that  the  indebtedness   incurred  by  plaintiff  for  nurses,   physician  and 
X-ray£.,   and   the  earnings  lost  by  him  in  his   occupation  as  a  salesman 
for  a  period  from  October  15,   1935,  until  January  1,   1936,   at   the   rate 
of     100  per  week,   all  of  which  sums  appear  reasonable,  amount   to  more 
than   "1,500.     Indisputably  the  $1,500  received  from  the  Yellov.  Gab 
Company  would  not  be  sufficient   to  compensate  plaintiff  for    those 
expenses  and  losses,   until   for  his   injuries  and  physical  and  mental 
suffering*     the  instruction  left  to  the  jury  the  matter  of  deciding 
what   the    damages   should  be.     In  assessing  damages   the  jury  had  the 
right   to  consider    the   sum  of  money  paid  by  the  Yellow  Cab  Company, 
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and  we  cannot  assume    that  in  awarding  damages  in   the   sum  of  $7,000 
they  did  not  consider   the  §1,500   that  plaintiff  had  receired  from 
the  Ca"b  Company* 

From  a  consideration  of   the  entire  record  and   the  points 
made  "by  the  parties,   ws  are  impelled  to  the  view  that  trie  judgnent 
of   the  Circuit  court   of  Cook  county  should  he,   and  it  is,  affirmed, 
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APPS^L  FROM  MU!IiaiPAL 
COUliX  OF  CHICAGO. 


29  8  LA.  625 


MB*  PRJ..IDI1TG  JUSTICE  BURKJ  D^LIVJK^D  TH3  OPINION  @f  TEC  COURT. 

On  a  bench  trial  in  the  Municipal  court  of  Chicago  in  a 
case  wherein  plaintiff  sought  to  recover  on  two  oonds  payment  of 
which  defendant  had  guaranteed,  judgment  was  rendered  against 
defendant  in  the  sum  of  $2,690  to  reverse  whioh  defendant  prosecutes 
this  appeal. 

On  June  6,  1928,  Edward  Seelmann  executed  "250,000  of  "bonds, 
which  were  underwritten  and  sold  by  Greenebaum  Sons  Investment 
Company  and  secured  "by  a  first  mortgage  trust  deed  on  improved  real 
estate  in  Chicago  known  as  "Produce  Merchants  Building*"  .Defendant, 
"by  a  separate  agreement  in  writing  made  with  Greenebaum  Sons  Invest- 
ment Company,  guaranteed  prompt  payment  of  the  "bonds  and  interest, 
which  guaranty  inured  to  the  "benefit  of  Greenebaum  Sons  Investment 
Company,  the  Bank  of  vmerica,  as  trustee  under  said  trust  deed,  and 
to  each  of  the  holders  of  the  bonds  and  coupons,  default  having 
"been  made  in  the  performance  of  the  covenants  of  the  trust  deed, 
the  time  of  payment  of  the  outstanding  "bonds  was  accelerated  and 
chey  were  celled  due  January  15,  1932.  Because  of  defaults  in  other 
Greenebaum  is  ues  and  in  anticipation  of  default  under  the  is^ue 
hsre  involved  and  others,  a  Committee  had  been  formed  for  the  protection 
of  holders  of  Greenebaum  bonds  under  a  deposit  agreement  dated 
December  12,  1929.  The  Chicago  Title  and  Trust  Company  was 
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decignated  aa  one  of  the  depositaries .  The  agreement  was  in  the 
form  usually  employed  in  similar  oases  and  gave  the  Committee  power 
to  deal  with  the  deposited  bonds,  full  title  to  which,  both  legal 
and  equitable,  was  rested  in  the  Committee.  The  agreement  con -em- 
plated  that  "bondholders  would  become  parties  thereto  by  the  deposit 
of  their  bonds  in  exchange  for  certificates  without  the  necessity 
of  subscrioin;:  their  names  thereto.  Ilainiiff  was  an  original  pur- 
chaser of  bonds  Soo.  281  and  282,  in  the  aim  of  $1,000  each.  On 
January  20,  1932,  he  went  to  the  office  of  the  Chicago  Title  and  Trust 
Company.  He  testified  that  he  left  bonds  231  and  282  with  a  young  lady 
at  that  ofx~ice  and  "received  t  receipt  by  mail  come  days  later."  The 
"receipt"  was  certificate  of  deposit  No.  89  ami  recites  that  it  ie  a 
certificate  of  deposit  for  produce  Merchants  BniXdiftg  first  mortgage 
six  per  cent  serial  gold  bonds  deposited  und^r  an  agreement  dated 
December  12,  1929,  as  amended,  by  and  between  holders  of  axxoh  bonds  end 
the  Committee;  that  plaintiff  has  deposited  undor  the  agreement  with 
the  depositary,  Chicago  Title  and  Trust  Company,  bonds  Uos.  281  and  282f 
together  with  unpaid  Interest  coupons,  and  chat  "the  holder  hereef  is 
entitled  to  share  in  the  benefits  of  said  Agreement  in  reapect  of  the 
Bonds  against  the  deposit  of  which  this  Certificate  is  issued  and  to 
the  rights  and  interests  as  a  Uepositor»  as  the  same  are  opacified  and 
defined  in  said  Deposit  greement,  an  original  of  which  has  been  filed 
with  said  Depositary.   The  holder,  by  receiving  this  Certificate*  assente 
to  and  is  bound  by  the  provisions  of  said  Deposit  .agreement  in  the  same 
manner  and  with  the  same  effect  as  if  he  had  executed  the  seme.  The 
interest  represented  by  this  Certificate  is  transferable,  subject  to  the 
terms  and  conditions  of  said  Deposit  Agreement.,  only  on  the  books  of  ssi  d 
Depositary  by  the  holder  hexeof  in  person  or  by  attorney  upon  surrender  of 
thi«  Oertificate  properly  endorsed."  At  the  time  the  bonds  w«r«  delivered 
the  depositary  made  a  separate  entry  in  its  bondholders  ledger  showing  the 
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name   of  plaintiff,  his   address   &a    rtl048  Conway  Bldg.,  Chgo.,"  and 
that  certificate  of  deposit  Ho.  89  was  issued   on  January  20,  1932. 
Plaintiff   testified   that  he  did  not  read   the  certificate   of  deposit 
until  a  number  of  years  after  he  received   it   through  the  mail,   "about 
two  or   three  years  ago,   1    think  it  was,"   and   that  he   did  not  make  any 
effort   to   see   the   deposit  agreement  mentioned  in   the   certificate. 
Defendant  proposed   to  the  Committee   that  in  consideration  of  his 
causing  the   equity  of  redemption  to  be  conveyed   to  the  committee  or 
its  nominee  the  Committee   or  its  nomine-  release  him  as  guarantor  and 
aeelmann  as   the  mortgagor  of  and  fraa  any  personal  liability  on  account 
of   the  bonds  and  coupons  on  deposit  with  the  Committee,  and  on  Septem- 
ber 17,  1932,   the  Bondholders  Protective  Committee  mailed   to  the 
certificate  holders,  at   the  addresses  shown  on   the  books   of  the 
depositary,  a  letter  which,   ajiMKg  other   things,   stated   that   rtthe 
Committee   has  an  opportunity  to  acquire   the  equity  in  the  property 
for   the  benei'it  of   the  depositing  bondholders  without  the  payment  of 
any  monies,   the  consideration  for    the   conveyance  being  a  release  of   the 
borrower  and   the  guarantor   of  the  bond  issue  from  personal  liability 
as  to  deposited  bonds.     The  owner  of  the  property  will  cause   title  to 
the  property  to  be  conveyed   to  a  nominee   of  the  Bondholders  Committee, 
subject  to   the  existing  ffirst  Mortgage,    taxes  for   the   year  1923  and 
subsequent  years,  unpaid  special  assessments,   the  pending  foreclosure 
proceedings}   and   to  the   general  matters  which  are  customarily  noted  in 
Chicago  Title  and   Trust  Company  Owner's   Guarantee  Policies.     The 
Committee,   after  consideration   of   the  financial  conditions   of    the 
borrower  and   the  guarantor,   recommends    this   transaction   to  the  bond- 
holders. "     Another  paragraph  of    the  letter  states:      "If  you  have 
deposited   your  bonds  with  one  of    the  depositaries  for   the  Committee, 
you  need   take  no  action   to  evidence  your   absent   to  the   settlement  here- 
inabove  outlined.     The  depositors  who  desire   to  dissent,  however,  must 
give  written  notice   of   their  dissent   to  one  of   the  depositaries  within 
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twenty  days  after  the  date  of  the  mailing  of  this  letter,  pey  their 
pro  rata  portion  of  the  expenses,  and  withdraw  their  bondBas  provided 
in  the  Deposit  Agreement;  otherwise ,  they  will  be  deemed  to  have 
assented •" 

The  Committee,  on  October  3,  1932,  accepted  the  proposal, 
and  defendant,  .Vahl,  pursuant  thereto  caused  the  title  to  the  property 
to  be  conveyed  to  the  Committee*  s  nominee,  Harry  3.  Zimmerman*  On 
January  11,  1933»  the  Committee  covenanted  to  take  no  action  to 
enforce  the  personal  liability  of  Paul  wahl  and  Jdward  Seelmann  upon 
the  bonds  and  coupons  and  the  guaranties,  so  far  as  the  deposited 
bonds  were  concerned,  and  agreed,  on  the  expiration  of  the  period  of 
redemption,  to  cause  the  trustee  to  satisfy  any  deficiency  decree 
against  «ahl  and  Seelmann  as  to  the  deposited  bonds.  Plaintiff 
neither  dissented  nor  objected  to  the  acceptance  by  the  Committee  of 
the  proposal  made  by  v/ahl.   He  contends  that  the  record  does  not 
show  that  he  received  the  letter  of  fieptember  17,  1932#  The  deposit 
agreement  required  that  notices  be  mailed.   There  is  competent  evi- 
dence to  show  that  the  letter  of  September  17,  1932,  was  mailed  to 
plaintiff. 

n  .ugust  11 »  1937,  nearly  five  years  after  defendant  had 
"been  released}  plaintiff,  asserting  that  he  was  the  holder  of  bonde 
Hos.  281  and  282,  sued  defendant  on  the  guaranty.  If  plaintiff 
knowingly  deposited  his  bonds  with  the  depositary,  intending  that 
he  should  be  bound  by  the  deposit  agreement,  it  is  plain  that  there 
was  no  basis  for  his  suit  against  the  guarantor.  Plaintiff  9   a  lawyer 
of  many  years*  experience,  deposited  his  bonds  with  the  depositary 
and  received  a  certificate.   The  certificate  is  plainly  worded  and 
the  depositor  is  clearly  informed  that  he  is  joining  with  others  in  an 
endeavor  to  work  out  a  solution  of  their  common  problem  under  a  deposit 
agreement  dated  December  12,  1929.  Plaintiff  received  the  certificate 
of  deposit  through  the  mail  but  did  not  read  it  until  about  two  years 
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before  he  filed  action.   He  was  nevertheless  charged  with  knowlec 
of  the  contents  thereof.  Having  deposited  hie  bonds  with  the 
depositary,  Tor  which  he  received  a  certificate  of  deposit*  he  be- 
came a  party  to  the  agreement  as  effectually  as  if  he  had  subscribe 
thereto.  Here  we  turn  to  the  deposit  agreement  and  find  that  it  coi 
tains  the  following  provision:   "The  depositors  severally  and 
respectively  do  hereby  sell,  assign,  and  transfer  co  the  Committee, 
its  successors  and  assigns,  the  full  legal,  equitable  and  beneficial 
title  to  all  bonds  deposited  hereunder,  for  all  and  singular  the 
purposes  hereof,  and  severally  and  respectively  agree  that  the 
Committee  shall  be,  and  it  is  hereby,  vested  -with  every  right,  power 
and  authority  of  whatsoever  character,  nature  or  purpose  in  order  to 
enable  the  Committee  to  carry  out  and  perform  all  and  singular  the 
purpose  and  intent  of  this  agreement.   The  Committee  shall  have  and 
may  exercise  in  its  discretion  all  the  rights  and  powers  of  the 
respective  owners  or  holders  of  said  bonds  deposited  hereunder,  and 
shall  have  the  power  to  compromise,  release,  or  settle  any  or  all 
claims  or  rights  of  the  depositors  hereunder."  It  is  contended  by 
defendant  that  the  proposal  to  release  the  maker  and  guarantor  could 
have  "been  accepted  and  carried  into  effect  without  sending  a  letter 
to  the  depositors.  It  is  unnecessary  for  us  to  discuss  that  phase 
cf  the  question  as  due  notice  was  given  and  the  plain tiff  did  not 
object. 

It  was  contemplated  that  the  proposed  settlement  \ould  not 
become  effective  if  more  than  ten  per  cent  of  the  principal  amount 
of  deposited  bonds  dissented,  and  plaintiff  argues  that  the  record 
does  not  show  that  less  than  ten  per  cent  dissented;  to  which  defendant 
replies  that  the  provision  was  clearly  inserted  for  defendants  benefit 
and  not  for  the  benefit  of  the  bondholders.  There  can  be  no  doubt  that 
such  waa  the  intention.  Defendant  did  not  wish  to  carry  out  the 
arrangement  if  more  than  ten  per  cent  of  the  depositing  bondholders 
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dissented.      Obviously,   if  a  large  percentage   of   the  bondholders 

dissented    the   deficiency  judgment  against   the  maker  and  guarantor 

would  he  greater.     The  record   shows    that    ,Vahl  delivered   the    ti  ile 

in  exchange  for  the  release.     The  record  does  not  show  that  rncve 

than  ten  per  cent  dissented.     In  any  event  it  is  clear   that  Wahl 

v/aived   the  point,  which  was  for  his  benefit  and  not  for   the  "benefit 

of   the  bondholders . 

The  trial  court  rested  its  finding  on  what  our  Supreme  court 

said  in  the  case   of  Illinois.  Conf  erence  y «  Plagge,   177  111.  431.  In 

that  case  notes  were   transferred   to  a  person  who  acted  as  agent  for 

collection.     He   instituted  an  action   in  his   own  name   and   on  his 

death  the  administrator   of  his  estate  was   substituted  as  plaintiff. 

The  court   said    (p.  434): 

"The  legal  title   to   the  notes  which  vested   in   the   decedent 
fully  authorized  Mm  to  institute  action  in  his  own  name,  and  upon 
Ms   death  the  action  did  not   abate,  but   survived    to  Ms   adminis- 
trator,  and   the  appellee,   in   that  capacity,   was  properly  substituted 
as  plaintiff.     Whether   others  have  an  equitable   or  beneficial  interest 
in    the  proceeds   of   she  collection   of  a  note  need  not  be   disclosed  by 
the  pleadings  in  an  action  at  law  by  the  party  holding  the   legal 
title   to  the  note.     It  is  sufficient,  in  such  case,   the   action  is  in 
the  name  of  the  holder  of   the  legal  title.     Persons  entitled   to  the 
beneficial  interest  may  interfere  in   such  actions  and   their  rights 
will  be  protected,  but   in   the  absence   of   such  interference  defendants 
have  no  concern  therewith.      .  judgment  in  favor   of  a  party  having 
possession  of  a  promissory  note  and  legal  title   thereto  will  con- 
stitute a  legal  defense  against   the  payee   of   the  note,    though  such 
poscesoion  and  legal    cifcle  be  merely  for   the  purpose   of   accomplisMng 
the  collection  of  the  paper." 

The  facts  in  the   Plagge  case  are  not  analogous   to  the  facts  in   the 

case  at  bar,  and  the  law  there  annunciated  does  not  justify  the 

entry  of  judgment  against  the  defendant  here* 

On  September  27,   1937   (wMle  the  instant  cause  was  pending)* 

plaintiff   obtained   the    two  bonds  from  the  depositary,    on  a   trust 

receipt   reading: 

"Received,  in  Trust,  from  the  Chicago  Title  aid  Trust  Company, 
the  following  described  property,    to-wits     Bond  #281-2  for  ,1000.00 
each  -  Produce  Merchants  Building  ecch  bond  with  interest  coupon     7 

to  2C  attached,  wMch  property hereby  undertake   to  hold  for  ana 

m   amount   of   said  Company  and   subject  to   its   order  for    the  Purple 
of  selling  or   otherwise   dealing  with  said  property,  as  said  company 
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may  direct  and  when  sold,    to  pay  in  the  net  proaeeds  to  Bold 

Company.     hereby  acknovvled;.e  to  "be   the  Bailee 

of   said  property  for  said  Company* 

"Such  securities   or   the  proceeds   thereof   to  he  accounted 
for  to  the  Jhicr.ro  Title  and  Trust  Company  within  hours, 

"Benjamin  B.  Morris 

"Chicago,  L>ept.  17 »   1937  at o'clock,   M. 

'»0.£#      T,0'#H.» 

The  trust  receipt  did  not  give  plaintiff  any  authority  to  institute 
the  actior,.       The  obligation  c-f   the  guarantor  had  already  been  re- 
leased.    The  release,   executed  by  the  Bondholders  Committee,    m.e 
binoing  on  plaintiff. 

Other  points  urged  by  the  parties  hare  been  considered,  but 
in  flew  of  what  has  been  said  no   useful  purpose  wixl  be   served  by 
further  extending  the  opinion. 

for  the  reasons   stated   the  judgment  of  the  Municipal  court 
of  Chicago  is  reversed  and   judgment  is   entered  hei'e   for   oosts  for 
the   defendant  and   against  plaintiff. 

JUS  *r  ,  Kffl  JttDfflB  .;rT  ma, 

AGA.IHST  WteJffl£B$  3?0S  COSTS. 

oullivan  and  friend,  JJ.,  concur* 
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EOT  SlIJCK 
(Plaintiff), 

v. 


OLGA  SIOCK 
(Defendant  and  Counterclaiiaant) , 
Appellee. 


APP3&L  FROM  dpPJUOR  COURT 


OP  COOK  COUNTY. 


1 


298  I.A.  62. 

MR*  PmSSIDING  JUSTICE  BURKI2  nSHVBRSD  THIS  OPINION  OF  THJ  COURT* 

On  April  4,  1935,  plaintiff  filed  his  complaint  in  the 
Superior  court  of  Cook  county  and  averred  that  for  the  two  years 
preceding  he  had  "been  an  actual  resident  of  Chicago;  that  he  was 
lawfully  joined  in  marriage  to  the  defendant  on  June  29,  1927,  at 
New  York  City,  and  cohahited  with  her  as  her  husband  until  December 
14,  1933,  when  she  wilfully  and  without  any  reasonable  cause  deserted 
him;  that  no  children  were  horn  of  the  marriage,  and  that  she  per- 
sisted in  such  desertion*  He  prayed  for  a  divorce*  The  complaint 
was  duly  verified  before  a  notary  public  in  Cook  county,  on  March 
24,  1935*  Defendant,  who  resided  in  New  York,  was  served  "by  pub- 
lication and  mailing  of  notice,  and  filed  her  appearance  and  answer* 
The  answer  denied  all  the  allegations  of  the  complaint.  On  June  4, 
1935,  the  court  entered  an  order  directing  plaintiff  to  pay  defendant 
$25  per  week  as  temporary  alimony  during  the  pendency  of  the  cause 
and  |  20C  as  temporary  solicitors'  fees*  On  November  5,  1935,  a  rule 
was  entered  requiring  plaintiff  to  show  cause  why  he  should  not  be 
punished  for  contempt  of  court  for  having  failed  to  comply  with  the 
order  for  temporary  alimony  and  solicitors'  fees,  and  on  November 
21j  1935,  the  court  ordered  an  attachment  to  issue  directing  the 
sheriff  to  bring  plaintiff  before  the  court*  On  December  8,  1935, 
defendant  filed  a  counterclaim,  which  had  been  sworn  to  before  a 
notary  public  in  New  York  City  on  May  17,  1935*  The  counterclaim 
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alleged  that  plaintiff  "is  a  resident  of  the  City  of  Chicago, 
County  of  Cook,  and  State  of  Illinois;"  that  counterolaimant  was 
a  resident  of  New  York  City;   that  she  married  plaintiff  "at  the 
Little  Church  Around  the  Corner,"  in  Hew  York  City,  on  June  29, 
1927,  and  cohabited  with  him  as  his  wife  until  June  9,  1934|  that 
plaintiff,  without  any  reason  or  cause  therefor,  wilfully  deserted 
and  absented  himself  from  her;  that  since  then  he  refused  to  live 
and  cohabit  with  her  and  refused  to  supply  her  "with  any  of  the 
necessaries  of  life  or  with  funds  to  purchase  the  same;  that  as  a 
consequence  thereof  defendant  is  now  living  separate  and  apart  from 
the  plaintiff  without  any  fault  on  her  part?"  that  due  to  hia  treat- 
ment of  her  she  suffered  a  nervous  and  physical  collapse  and  was 
broken  in  health,  and  had  been  forced  to  borrow  from  friends  and  to 
obligate  herself  for  medical  care  and  maintenance,  to  the  extent  of 
approximately  $100  per  week;  that  plaintiff  was  a  man  of  wealth  "and 
is  an  outstanding  vaudeville  performer,  specialising  in  the  playing 
of  fretted  instruments,  and  has  attained  the  pinnacle  in  his  par- 
ticular field  of  endeavor,  commanding  a  salary  in  excess  of  |500 
per  week,  and  that  he  is  virtually  constantly  employed  in  this 
activity  in  various  cities  throutdiout  the  United  States;"  and 
counterolaimant  prayed  that  she  be  awarded  a  "judgment  for  separate 
maintenance,"  and  that  plaintiff  be  ordered  to  make  suitable  and 
proper  provision  for  her  separate  maintenance  and  support*  Plain- 
tiff was  ruled  to  plead,  and  on  January  20,  1936,  he  filed  his  answer 
to  the  counterclaim,  wherein  he  admitted  counterolaimant •s  allegation 
that  "Roy  Smock  is  a  resident  of  the  City  of  Chicago,  County  of  Cook 
and  State  of  Illinois;"  he  neither  admitted  nor  denied  her  allegation 
that  she  was  a  resident  of  the  City  of  iJew  York;  admitted  the  marriage 
and  that  they  lived  and  cohabited  together  as  husband  and  wife;  denied 
that  she  faithfully  performed  her  duties  and  obligations  as  a  wife; 
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denied  that  on  June  9,  1934,  without  any  reason  or  cause  therefor 
he  wilfully  deserted  and  absented  himself  from  the  oounterclaimantj 
and  asserted  that  on  December  14,  1933,  she  wilfully  deserted  and 
absented  herself  from  plaintiff  without  any  reasonable  cause*  for 
the  spaoe  of  one  year  and  upwards,  "and  has  refused  to  live  and 
oohabit  with  this  plaintiff;"  insisted  that  he  at  all  times  supplied 
her  with  the  necessary  funds  on  which  to  live;  denied  that  he  ia  now 
living  separate  and  apart  from  her  without  any  fault  on  her  part; 
denied  that  she  suffered  a  nervous  and  physical  collapse;  denied  her 
allegations  as  to  his  ability  to  earn  a  large  salary,  and  denied  that 
she  was  entitled  to  any  of  the  relief  that  she  sought,  The  case  came 
on  for  trial  on  April  5,  1938 »  at  which  time  counsel  for  plaintiff, 
who  was  also  his  counsel  at  the  time  the  complaint  was  filed,  said: 
"If  the  Court  please,  I  represent  the  plaintiff  in  this  matter, 
Roy  Smock.  He  finds  that  he  is  unable  to  prove  that  he  has  been  an 
actual  resident  of  the  State  of  Illinois  for  the  period  of  one  year 
immediately  before  the  filing  of  his  bill  for  divorce  herein  and 
moves  that  his  bill  of  complaint  be  dismissed  ♦"  Counsel  for  counter- 
claimant  objected  and  the  court  reserved  ruling  on  the  motion*  The 
solicitor  for  plaintiff  wan  then  called  to  the  stand  by  counter- 
claimant,  and  testified  that  he  was  retained  by  plaintiff}  that  the 
complaint  was  verified  in  his  office;  that  plaintiff  told  him  at  the 
time  the  complaint  was  filed  that  he  (plaintiff)  was  a  resident  of 
JMcago  for  more  than  one  year  prior  thereto,  and  that  plaintiff 
also  told  him  he  was  an  actual  resident  of  Cook  county  at  the  time 
the  complaint  was  filed;  that  witness  had  known  plaintiff  for  two  or 
three  years  prior  thereto}  that  witness  knew  plaintiff  appeared  in 
Chicago  "innumerable  times"  prior  to  the  filing  of  the  complaint; 
that  he  r  emained  a  week,  or  two  or  three  weeks  at  a  time  while  per- 
forating at  various  theaters;  that  preceding  the  time  the  complaint 
was  filed  he  had  been  actually  present  in  Chicago  three  or  four 
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weeks?  that  he  then  proceeded  to  the  Pacific  ooast;  that  he  returned 
to  Chicago  frequently  until  the  court  issued  an  attachment;  that  he 
has  not  been  in  Chicago  since  the  attachment  was  issued;  that  at  the 
time  witness  was  retained  plaintiff  brought  a  friend  of  his  to  wit- 
ness's office;  that  the  frierd  "vouched  for  the  fact  that  he  [plain- 
tiff] was  a  resident  of  Chicago*  and  said  he  was  willing  to  Lake  the 
stand  and  vouch  for  him." 

Counterclaimant  testified  that  she  resided  in  Hew  York  City 
all  her  life;  that  she  had  never  resided  in  Illinois;  that  she  and 
plaintiff  were  married  at  Uew  York  City  on  June  29,  1927;  that  the 
separation  occurred  in  Detroit,  in  June,  1934,  where  plaintiff  was 
playing  an  engagement;  that  his  next  engagement  was  in  Chicago;  that 
he  decided  not  to  take  her  with  him;  that  he  did  not  wish  to  take  her 
with  him  because  he  was  in  love  with  another  woman;  that  she  knew  the 
name  of  the  other  woman;  that  she  has  lived  separate  and  apart  from 
him  since  June,  1934;  that  v^hen  they  separated  he  was  earning  $500  a 
week;  that  in  England  he  received  $6QC  per  week;  that  in  this  country 
his  salary  runs  "from  $350  up;"  that  she  met  him  at  different  times 
and  reojuested  that  he  resume  marital  relations  with  her,  the  last  time 
about  a  year  and  a  half  before  the  trial;  that  "he  is  the  finest 
[banjo  player]  in  the  country.  He  is  a  genius;"  that  he  was  in 
arrears  in  tempore  y  alimony  In  the  sum  of  #2,225.  On  cross-exami- 
nation she  stated  that  when  they  lived  together  they  had  a  joint  bank 
account  and  also  an  account  in  a  building  and  loan  association;  that 
when  they  separated  she  received  #6,  OCX)  and  he  received  12,000;  that 
she  had  the  automobile  which  they  possessed,  which  she  has  been  saving 
for  him;  that  she  possessed  the  household  furniture;  that  3he  was  in 
the  a  how  business  herself  at  one  time;  that  she  signed  and  swore  to 
the  counterclaim  and  that  therein  she  swore  that  plaintiff  was  a 
resident  of  Chicago.  Mrs.  Julia  D.  ::chaeffer  testified  that  she 
resided  in  Hew  York  City  and  is  the  mother  of  counterclaimant;  that 
the  parties  went  to  Detroit  in  June,  1934,  and  have  not  lived  to- 
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gether  since  then?  that  she  had  a  conversation  with  plaintiff  since 
the  separation  in  which  slra  asked  him  to  come  baak,  and  he  answered., 
"Well,  Mother,  I  am  sorry  hut  I  can*  t  do  it#  I  fell  in  love  -with 
another  girl.* 

Plaintiff  did  not  appear  at  the  trial  or  offer  any  testi- 
mony*  vt  th*  close  of  all  the  evidence  plaintiff,  by  his  counsel, 
moved  to  dismiss  the  counterclaim  "for  want  of  jurisdiction,  there 
being  no  ovldence  that  either  complainant  or  defendant  are  residents 
of  this  state."  The  decree  for  separate  maintenance  entered  on 
pril  20,  1938,  dismissed  plaintiff* s  complaint  for  divorce  and 
awarded  oounterclaimant  a  decree  for  separate  maintenance;  directed 
plaintiff  to  pay  her  $50  per  week  for  her  separate  maintenance  until 
the  further  order  of  the  court;  that  he  pay  $2,250  within  two  days, 
the  amount  that  he  was  in  arrears  in  temporary  alimony;  that  he  pay 
her  500  for  her  solicitors'  fees;  and  reserved  jurisdiction  for  the 
purpose  of  enforcing  the  provisions  of  the  decree  and  for  the  purpose 
of  acting  upon  a  petition  for  a  writ  of  attachment.  On  the  same  day 
the  court  entered  an  order  directing  that  a  writ  of  attachment  issue, 
comxaanding  the  sheriff  to  bring  before  the  court  the  body  of  Roy 
^meck.  Am   affidavit,  sworn  to  by  oounterclaimant  on  April  30,  1935, 
and  filed  on  Hay  7,  1935,  recites  that  on  information  and  belief 
plaintiff's  annual  income  is  in  exoess  of  $15,000,  consisting 
principally  of  earnings  from  his  professional  work  as  a  vaudeville 
performer  and  royalties  which  he  receives  from  musical  instruction 
books  of  which  he  is  the  author,  and  from  musical  instruments  and 
accessories  of  which  he  is  the  inventor  or  originator,  and  that  he 
earns  approximately  V50C  a  week. 

The  first  point  urged  by  plaintiff  is  that  Gounter claimant 
did  not  allege  and  prove  that  either  she  or  plaintiff  were  residents 
of  Cook  oounty,  Illinois,  at  the  time  of  the  filing  of  his  complaint 
for  divorce  or  at  the  tine  of  the  filing  of  her  counterclaim  for 
separate  maintenance.  Prior  to  the  amendment  filed  with  the 
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Secretary  of  State  on  July  11,  1935»  the  Separate  Maintenance 
Act  (sec.  22,  ch.  68,  111.  Rev.  »tat.  1937)  providedi  (par.  22> 
ch.  68,  Gahill, s  111.  Rev.  f>tat.,  1931)  "That  married  women  who, 
without  their  fault,  now  live  or  hereafter  may  live  separate  and 
apart  from  their  husbands,  may  have  their  remedy  in  equity,  in  their 
own  names  respectively!  against  their  said  husbands  in  the  Circuit 
Court  of  the  county  where  the  husband  resides,  for  a  reasonable 
support  and  maintenance  while  they  so  live  or  have  so  lived  separate 
and  apart;  and  in  determining  the  amount  to  be  allov/ed  the  court  shall 
have  referenoe  to  the  condition  in  life  of  the  parties  at  the  place 
of  residence  of  the  husband,  and  the  circumstances  of  the  respective 
cases  *  *  *|"  and  par.  23  (ch.  68  Cahill's  111.  Rev.  Stat.,  1931) 
stated  that  "Sroceedings  under  this  Act  shall  be  instituted  in  the 
county  where  the  husband  resides,  and  process  may  be  served  in  any 
county  in  the  State  *  t  *.»  Sec.  22 »  ch.  68  (111.  Rev.  Stat.  1937), 
as  amended  in  1935  reads  I  "That  married  men  or  woment,  who  without 
their  fault,  now  live  or  hereafter  may  live  separate  and  apart  from 
their  wives  or  husbands 9   may  have  their  remedy  in  equity,  in  their 
own  names j  respectively,  against  their  said  wives  or  husbands  in  the 
Circuit  Court  of  the  county  where  the  wife  or  the  husband  resides, 
for  a  reasonable  support  and  maintenance  while  they  so  live  or  have 
so  lived  separate  and  apart  *  *  *••  Sec.  23  was  not  amended.  The 
eff eot  of  the  1935  amendment  was  to  liberalize  the  law  so  as  to  give 
a  married  man  a  remedy  by  way  of  an  action  for  separate  maintenance 
in  an  appropriate  case.  The  intent  of  the  legislature  is  that  when 
the  wife  sues  the  husband  the  complaint  for  separate  maintenance 
shall  be  brought  in  the  county  where  the  husband  resides.  The  question 
then  arises  as  to  whether,  in  the  factual  situation  before  us,  plain- 
tiff resided  in  Cook  county,  Illinois,  at  the  time  he  filed  his  com- 
plaint or  at  the  time  counterclaimant  filed  her  counterclaim.  Here 
it  may  be  noted  that  while  at  the  commencement  of  the  trial  plain- 
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tiff'B   solicitor  stated  to  the  court   that  ~:oy  „;ineck,   the  plaintiff, 
"finds   that  he  is  unable    \o  prove    that  he  has  been  an  actual  resident 
of   the  Litate   of  Illinois  for   the  period  of   one  year  immediately 
before  the  filing  of  his  bill  for  divorce;"  he  did  not  contend  that 
his  client  was  not  an  actual  resident  of  Cook  county  at   the   time   the 
complaint  was  filed.       Counsel  did  not  state    that  plaintiff  was  not 
a  resident,  but   only  that  he  could  not  prove   that  he  was  a  resident. 
The  complaint  was  filed  and   sworn   to  in   the   office   of  plaintiff's 
counsel.     Plaintiff's  counsel  took  the   stand  and  testified   that  plain- 
tiff  told  him  that  he  had   been  a  resident   of  Cook  county  at   the    time 
the  complaint  was  filed,  and  that  a  friend  of  plaintiff  came  to  the 
office  and  vouched  for  the   statement  of  plaintiff   that  he  was  a  resi- 
dent of  Cook  county.       This   testimony  is  not  contradicted,     while   the 
answer   of    defendant  denies  all   the  allegations  of   the  complaint   the 
counterclaim,  praying  for  separate  maintenance,  averred   that  plaintiff 
was  a  resident  of  Cook  county.       Plaintiff's  answer  to  the  counter- 
claim admitted   that  he  was  a  resident  of  Cook  county.     Therefore 
there  is  sufficient  in  the  record   to  justify  the  action  of   the  court 
in  proceeding  to   decree. 

Plaintiff  points  out   that  the  decree  does  not  find  that  either 
defendant   or  plaintiff  was  a  resident  of  Cook  county,   Illinois.     Par. 
(3),   sec.   64,   of   the  Civil  Practice  Act   (sec.  188,  ch.  110,  111.  Rev. 
Stat.  1937)   provides   that  HWo  special  findings   of  fact  or  certificate 
of   evidence  shall  be  necessary  in  any  case  in  equity  to  support   the 
decree."     V.hile  the  decree  does  not  contain  a  specific  finding  that 
either   plaintiff   or  counterclaimant  was  a  resident   of  Cook  county, 
Illinois,   the   pleadings  and   the   testimony  sufficiently  establish  that 
plaintiff  was  a  residant   of  Cook  county,   Illinois,     furthermore, 
despite   the   objection   of  plaintiff's   attorney,   the  chancellor  entered 
the  decree. 

Plaintiff  further  argues   that  it  was  incumbent   on  the   court 
to  dismiss   the  complaint   on  plaintiff's  motion,   and   that    the  dismissal 
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of  the  complaint  would  carry  with,  it   the  counterclaim.     He  urges 
that  where  the  original  bill  of  complaint  is  dismissed  for  want  of 
jurisdiction  the  counterclaim  must  follow  the  fate   of   the  original 
bill*      The  last  sentence   of  sec.   52   of   the  Civil  Practice  Act   (see* 
176,  ch*  110*  111.  Rev.  Stat.  1937)   states   that  "After  a  counterclaim 
has  been  pleaded  by  a  defendant  no  dismissal  may  be  had  as   to  him 
except  by  consent  of   the  defendant."     Sec.  38  of   the  Civil  Practice 
.ct   (sec*  162,  ch.  110,  111.  Rev.  Stat.  1937)   contains  a  liberal 
provision  for  the  filing  of  counterclaims ,  and  sec.  44  of  the  same 
Act  (sec.  168*   ch.  110,   111.  Rev.  Stat.  1937)   contains  similar 
liberal  provisions  for   the  joinder  of  actions  by  plaintiffs  and  for 
the  joinder  of  cross-demands  whether  in  the  nature  of  recoupment ? 
set-off,   cross-bill  in  equity  or  otherwise,  which  are  designated 
counterclaims;  and   also  provides    that   the  court  may  order  separate 
trials   of   any  causes   of  action  or  counterclaims   "if   they  cannot  be 
conveniently  disposed   of  with  the   other  issues  in  the  case,"  and   that 
legal  or  equitable  issues  may  be   tried   together  where  no  jury  is  em- 
ployed.    It  follows   that  had  the  court  allowed   the  dismissal  of  plain- 
tiff's complaint   such  action  would  not  affect  the  right   of  counter- 
claimant    to  maintain  her  counterclaim. 

In  considering  this   record  it  must  be  borne  in  mind  that  the 
counterclaimant  asserted   that  plaintiff  we*s  a  resident   of  Cook  county, 
and  In  his  answer   to   the  counterclaim  he  admitted   that  he   wab  a  resident 
of  Cook  county.     In  his  verified  complaint  he  asserted   that  he  was  a 
resident   of  Cook  county.     A  case   that  is   quite  illuminating  on  the 
proposition  here  involved  is  aterl  y.  Sterl,   2  111.  ..pp.  223.     Alexander 
•  •terl  filed  his  bill  for  divorce  and  affidavit   of  nonret  idence ,   in  the 
Superior  court   of  Cook  county.     A  default   decree  was  entered,  and   at  a 
subsequent   term  the   defendant,    Jllen  9*  3terl,  appeared,   and    on  her 
petition  the  decree  was   opened  up  and  she   was  allowed   to  answer  and 
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defend  the   suit.     She  also  filed  a  cross-Mil  for  divorce  and 

charged  desertion  and  adultery.     .Defendant  demurred   to  the  cross- 

bill  on   the   ground    that   it  appeared  from  complainant's  cross-bill 

that   she  did  not  reside  in  the  State  of  Illinois  for  one  year  prior 

to   the  filing  thereof.       The   demurrer  was  sustained  and  a  decree 

was  entered  dismissing  the  cross-Mil,     The    apellate  court  reversed 

the  decree  and  remanded  the  cause,   saying  (op.  236-7): 

v,QW4  "I*  is  a  familiar  principle   of  law  that  a  court  of  eouitv 

haying  acquired  jurisdiction  of   the  parties  and   of  the   subiect 

Slil'tS  ethe-?Uit  ^\rtain  and  exercise  -oh     uri^dxc?  S! 
until  the   equities   of   all   the  parties  are  meted   out   to   them.     Tr, 
this  case  the  Jurisdiction  of   the  court  is  invoked  by  the  a^peSee. 
he   haying  a3  he  had  a  legal   right    to  do,   filed  Ms  Mil  amine  t 
appellant  praying-  relief  and   summoning  the  ap^^into^S  court 
.hen  she  is   thus  brought  in,  and  having  responded  ?o  the  claims^? 
the  appellee  by  answering  Ms  bill   of  complaint,  being,  a     it  ?ert 
then  forced  into  the  court,   submits  herself  to  itsjS&sdiotion     ?nd 
asks  | he   court   to  grant   to  hor  certain  eqMtablc   ri,£s7tfw5ch 

the     SiuJ  Ti^*    *?S?  "  iB   that   the  appellee 'challenges 
the   jurisdiction   of   the  court   to  grant   to  her  any  euui table   ri -hts. 
but  continues   to  clamor  for  Ms.       This  position  is  Sconscionable 
and  indefensible  upon  the  principles  of   equity™  But^'Sw"Sd^ 
Siilil  urf  d^y  the   aPPQlles»    t3aat  by  reason   of   the  arbitrary 
provisions   of   the   statute,    there   is  no  escape  frcmtMs   dilemma,  and 
that,   as  a  consequence,    the   appellant  is  in   the   court  for    the  purpose 
of   receiving  its  mandate,   and  yielding  obedience   to  its   orders,  but 
without  any  equitable   rights  wMeh   the  appellee  is  bound  to  respect, 
for  the  reason,  as  he  claims  that  she  resided  in  New  York,  and  not 
in  Illinois,   and  notwithstanding  she  is   dragged  into  the  court,   at 
*??  ?rl   °^  aPPelle9»   and,   as  may  be   presumed,  against  her  will.    „e 
think  that  by  the   plainest  principles  of   equity  the  apoellee  is, 
under  such  circumstances,  precluded  from  questioning  the  jurisdiction 
of  a  court  wMoh  he  has   Mmself  invoked;   and   that    the  court  having 
acquired   jurisdiction  of   the  subject  matter,   and    the  parties   to  the 
suit,   at   the  instance  and  by  the   prayer  of   the  appellee,   he   cannot 
be  heard   to   question   the   jurisdiction  of   the  court   to  hear,  consider 
and  determine   all   the   equities   of   the  parties   to   the  end    that 
complete  justice  may  be   done   to  all  in  the    same  case." 

-araphrasing  the  language   of   the  court  in  that  case  and  applying  it 

to  the  instant  case,    the  plaintiff  here  is  by  the   plainest  principles 

of  equity  precluded   from  questioning  the  jurisdiction  of   the  court 

wMch  he  has  Mmself   invoked.     In  tr;tewar _t_ vJL_i^ewartJ_  231  111.  App. 

159,    the  court   said   (pp.   163-164): 

"Complainant  having  filed  her  bill  for  divorce  in  wMeh  she 
alleged  that  she  had  oeen  a  resident  for  more  than  one  year  immedi- 
ately preceding  the  filing  of  her  bill  and  having  brought  defendant 
into  court,  she  immediately  invoked  the  aid  of  the  court  in  an 
endaavor  tc  make  him  pajr  alimony  and  solicitor's  feeei;  having  thus 
obtained  the  court's  aid  on  her  own  motion  she  will  not  now  be  per- 
mitted  to  contend    that   the  court  had  no  jurisdiction.      [Citing  cases.] 
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It  is  the  law  in  this  Litate  where  one  successfully  invokes  the 
jurisdiction  of  a  court  he  is  estopped  from  afterwards  questioning 
its  jurisdiction.  It  is  also  the  law  that  where  a  oill  for  Ji/orce 
is  filed*  showing  jurisdiction*  the  defendant,  although  he  m$   act 
be  a  resident  of  this  State,  may  file  a  cross-bill  and  obtain  a 
divorce  if  the  evidence  warrants  it.  Sterl  v.  Sterl,  2  111.  /Ln, 
223;  ffewman  v .  Newman ,  27  o-kla.  381;  T.at  kins'  y.  ftttklns,  lo5*l£ass. 
8S*  Glutton  v.  Clutton,  108  l£iclu  267$  Jermest;  v.  Jennaas,  24  Ind. 
355.  *  *  *  In  the  instant  case  the  original  bill  showing  juris- 
diction of  the  court,  the  defendant  had  a  right  to  file  a  cross- 
bill and  obtain  a  divorce  if  he  could,  without  showing  that;  he  ,/as 
a  resident  of  the  fJtate.  His  action  in  this  respect  was  a  mare 
adjunct  to  the  original  proceeding." 

x lain tiff  also  main tains that  there  is  no  proof  of  his  earn- 
ings at  his  place  of  residence,  and  that  the  evidence  does  not 
warrant  a  decree  for  separate  maintenance  and  does  not  authorize  the 
provisions  for  alimony.   The  uncontradicted  testimony  establishes 
that  plaintiff  left  oounterclaimant  because  he  was  in  love  with 
another  woman;  that  count erolaimant  endeavored,  unsuccessfully,  to 
induce  him  to  return  to  her;  that  her  mother  made  a  like  effort; 
that  counterolaimant  was  without  fault,  and  that  she  exhausted  the 
funds  that  she  possessed  at  the  time  of  the  separation.  Therefore 
there  is  ample  competent  evidence  in  the  record  to  show  that  the 
counterolaimant  was  living  separat3  and  apart  from  plaintiff  without 
uny   fault  on  her  part. 

As  to  whether  the  allowances  for  solicitors'  fees  and  alimony 
were  reasonable,  the  record  shows  that  plaintiff  had  been  in  the 
theatrical  businesa  for  fifteen  years  and  received  a  salary  of  &5O0 
a  week  for  his  engagement  in  3)etroit,  f»60C  a  week  in  ingland,  and  that 
he  received  from  $350  upward  while  in  thi^  country;  that  he  also  re- 
ceives royalties;  that  at  the  time  of  the  separation  counterclaimant 
received  $6,000  and  plaintiff  £12,  cv  ,  and  that  she  had  exhausted 
her  funds.  Plaintiff  does  not  earn  his  salary  at  the  place  of  his 
residence  but  travels  from  city  to  city  as  his  engagement?  are  booked. 
At  the  conclusion  of  the  hearing  the  chancellor  stated  that  he  would 
order  plaintiff  to  pay  $50  a  week  Mif  his  income  runs  from  £350  up." 
The  decree  in  fact  provided  that  he  pay  $50  a  week  until  the  further 
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ordor   of   the  court.      We  are   of   the    opinion   that   the   order  for 
alimony  and  solicitors'   fees  is  supported  £the   record,      tfe   obn^rve 
that   this  appeal  was  filed  and   is  prosecuted  by  plaintiff  while  he 
is   virtually  a  fugitive  from  the    writ   of  attachment  issued  by  owe 
of  our  courts. 

A  final  point  urged  by  plaintiff  is   that  the  order  for   the 
body  attachment  is  void.        He   contends  that  it  is  rBces.;ary  to 
serve  a  rule   on   the  plaintiff  before  an  attachment  may  issue.  The 
usual  and  approved  practice  iB   to  first  serve  a  rule.     But  v.- he  re 
the  respondent   stands  in  defiance   of   the  court  and  remains  con- 
cealed  or  out   of   the   jurisdiction,   an  attachment  may  issue  in   the 
first   instance.     If   plaintiff   surrenders   to   the   sheriff   or   if    the 
attachment  is  executed   the  Superior  court  of  Cook  county  will  proceed 
according  to  the  law  of   the  land.       Plaintiff  -will  then  have  his  day 
in  court   to  the   sane    extent  as  if  a  rule  had  been  served.     Should 
plaintiff   offer   to  do  equity  and   show  his   good   faith  in  endeavoring 
to  comply  with  the   decree  he  may  petition   the   court  for  a  reduction 
in  future  instalments   of  alimony. 

A  thorough  consideration  of   the -entire  record  and   of  the 
points  raised  by  plaintiff  convinces  us    Lhat  the   action   of   the  court 
was  proper.        Therefore*   the   decree   of   the  Superior  court  of  Cook 
county  and   the  ordur  for   the  writ   of  attachment  are   affirmed. 

EK3BHS  ASD  0Ic3:v,  AJ'FXKtfSB* 

Sullivan  and  friend,  JJ.t  concur. 
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PEOPLE   03   THE   STATS  OP  U&ljfi&b^  ) 

Defendant   in  ^rlf-or,-.  ) 

I  )        1 

*.  /  ) 


GEORGE  ivAPPOS,    alias   CECB0 

Plain til"f  i£   E&$07.        ) 


TO  MUNICIPAL   COURT 


r 


|     OP   CHICAGO. 

98I.A.  625 

US.    PRESIDING    JUSTICE  BURKE  MLIVBK8B  THE   OPIiN'lOt   OP    THE   COUKT. 


On  &areh  22,   19  38,    The  People  Tiled,    in   the  kunioipal   court 
of   Chicago,    an   information    charging  tnat   defendant,    on  Karch  3,   1938, 
unlawfully,   knowingly  and  wilfully  encouraged  Walter  Pijanows±s.i,    a 
male  person  of  the   age  of   sixteen  years,    to  become  a  delinquent 
child,    contrary  to    the   form  of   the   statute    in    such   case  made  and 
provided.      Defendant    entered  a  plea  of  not   guilty  and   the   cause  was 
tried  with  a  jury.      The  following  verdict  was  returned:      "We,    the 
J*Ty,    find  the  defendant,   George  kappos,    alias  George  Kapos,   guilty 
in  manner  and  form  as   charged  in   the  information,  witn  a  recommenda- 
tion  for  punishment   in    the   form  of  a  line."     Motions   for  a  new  trial 
and   in   arrest  of  judgment  were  overruled  and  judgment  was   entered   on 
the  verdict.      Thereupon   the   court   sentenced  defendant   to   coiifinement 
in   the  House   of  Correction   in   the  city  of  Chicago   lor  a  tern,  of  one 
year     and  to  pay  a   line  of  one   dollar.      The  case   comes  here  in 
response  to  a  writ   of  error. 

Defendant   brought  up   only   the   common  lavs   record,      nis   first 
contention  is  that   the  verdict      oes  not   find    the  =ige  of  Walter 
Pijanowski.      The  jury  returned  a  general   verdict  finding  the  defendant 
guilty  in  manner  and  form  as  charged  in   the  information,      iiucn  a 
verdict   is  valid  and  necessarily  found   tuat  the  People  had  proved 
beyond  a  reasonable  doubt   txiat   the  boy  was   sixteen  years  of  age. 
A  special  finding  as   to    the  boy's  age  was  unnecessary.      Defendant 
does  not  make    any  point    that   the  information   did  not  properly  and 
sufficiently   caarge  him  witn   the  offense. 
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As   a   second   ooint   defendant   argues   that    the    sentence   is 
excessive.      The   sentence   1b   authorized  by  trie   statute   defining    the 
crime.      As   the   testimony  introduced   is  not  "before  us  we   are  not   in 
a  position  to  determine  whether   the  trial    judge  abused  his  diecre- 
tion.      We  assume   that   the    court    acted  with   due   regard  for   the    rights 
of  the  People  and   the   defendant.      If  defendant   desired   to  have    the 
evidence   reviewed   the  burden  was   on  hiffi    to   bring  the   transcript 
before  us. 

A  third  point   argued  by  defendant   ta  e   court   should 

have  followed   the  recommendation   of  the   jury  that   defendant  be 

punished  by   the  imposition   of  a   fine.      Sections    756   and   757,    ch.    38, 

111.   Rev.    Stat.    1937,    provide: 

"[756 J    then   the  punishment  may  he   either  by  imprisonment 
in   the  penitentiary,    or  by   conf ine&ent   in   the   county  jail,   with  or 
without   fine,    if  the   jury  will   not    inflict    the  punishrr.ant   of  im- 
prisonment  in   the  pen! tertiary,    they  shall    dimply  find  the   accused 
guilty,    asd   the   court    shall   fix  the   time  of   confinement   in    the   jail, 
or  fine,   or  both,    as   the   case  may  require, 

■[757]     ®nen   the  accused  pleads  guilty,    and  in   all  other 
cases  not  otherwise  provided  for,    the  court   shall  fix  the   time  of 
conf  in  ere  en  t ,    or   the   amount  of   the   fine,    or  both,    as   the    case  may 
require. ■ 

These   sections,    considered  in   connection  with   sections   301   to    804, 
inclusive   ( ch.    38,    111.    Rev.    Stat.    1937),    show   that  in    tue   instant 
case   the    luty  of  determining  the      ftt&ish&e&t  was  on    the    court.      The 
recommendation  of   the   jury  was  gratuitous   and  not  responsive  to   the 
issues,    and    the   court  was   justified    in   disregarding   it. 

Finally,   defendant  aaPguee  that  he  was  ap p*« '■•  saded  "without 
legal  process  of  any  kind,"   and   that  within   a  week  after  his  arraign- 
ment ho  was   placed    an    trial.      It    does  not    appear  that   in    the   trial 

court   the   defendant    raised   any  objection   s.s   to    the  /uarmer  of  his 
aoprehenslon,    or  that  he    sought   a   continuance,    or  that   Ois    right   to 
a  fair  trial  was  prejudiced. 

An   examination   of   the  record   submitted  to  us   asd  of   the 
points   ml    authorities  urged,    does  not   disclose   that    the   court 
committed  any   error.      Therefore   the  jvdgvent  of  the  municipal    court 
of  Chicago   is  affirmed. 

mMBBIf  AFFIRkiD. 
Sullivan   and  Friend,    JJ. ,    concur. 
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m,  B»  GuJLOMCH  x.KD  CO. 
a  corporation} 

Appellant  9 


)         f  CfURT,  COOK  COUHTY. 


GLOB  J  INDJMHlrY  CO., 
corporation^ 

.ppellee. 


i  298  I.A.  626 

MR.  JUSTICE  F3I3BD  DJUVJIRZID  IH3  OPINIOIT  OP  TH3  COUBT. 


Globe  Indemnity  Company,  defendant  herein,  insured 
Kttia  J.  Salomon  and  Co.,  plaintiff,  under  a  policy  known  as 
"Standard  orkmen*  s  Compensation  and  employers  Liability  Policy. H 
-teven  Kravarik,  one  of  plaintiff's  employees,  claimed  injuries 
resulting  from  an  occupational  disease,  incurred  during  the 
course  of  his  employment.  Plaintiff  notified  the  insurance 
company,  which  replied  that  occupational  diseases  were  not  covered 
by  the  policy.   Thereupon  Kravarik  brought  suit  and  summons  served 
upon  plaintiff  was  forwarded  to  the  insurance  company,  which  refused 
to  defend  plaintiff,  unconditionally.   Thereupon  plaintiff  hired  its 
own  counsel,  who  effected  a  settlement  for  ^1,350.  In  addition  to 
this  amount  plaintiff  inc  rred  $350  for  attorneys*  fees  and  an  item 
of  $40  for  investigation  and  medical  expense.  Upon  demand  made  "by 
plaintiff,  the  insurance  company  refused  to  pay,  and  suit  was  insti- 
tued.  Trial  was  had  "by  the  court  without  a  jury,  resulting  in  a  find- 
ing and  judgnent  in  favor  of  defendant,  and  this  appeal  followed. 

2ae   sole  question  presented  is  whether  paragraphs  I  (b)  and 
VII  of  the  policy  can  he  so  construed  as  to  afford  indemnity  to 
plaintiff  for  an  occupational  disease  incurred  by  one  of  its  employ- 
ees in  the  course  of  his  employment.  The  controversy  centers  around 
the  following  provisions  of  the  policy: 
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"Standard     orkmen' s  Compensation  and 
atoployers1    Liability  Policy 

GLOB^i  IUD.JMNITY  CCMPAHT 

(Herein  called   the  Company) 

Does  Hereby  Agree  with  this  iSmployer,  named  and   described  as  such 
in  the  Declarations  forming  a  part  hereof,   as  respects  personal 
injuries  sustained  by  employees,   including  death  at  any  time  re- 
sulting therefrom  as  follows  t 

Z*   (b)      To  Indemnify  this  i&iployer  against  loss  by  reason 
of   the  liability  imposed  upon  him  by  law  for   damages  on  account  of 
such  injuries   to  such  of   said  employees   as   are   legally  employed 
wherever  such  injuries  may  be  sustained  within  the  territorial 
limits  of   the  United  states  of  ..merica.     In  the  event   of   the 
bankruptcy  or  insolvency  of   this  Itoployer  the  Company  shall  not  be 
relieved  from  the  payment   of  such  indemnity  hereunder  as  would  have 
been  payable  but  for  such  bankruptcy  or  insolvency.     If,  because  of 
such  bankruptcy  or  insolvency,  an  execution  against   this  .inployer 
is  return  unsatisfied  in  an  action  brought  by  the  injured,  or  by 
another  person  claiming  by»   through  or  under  the  injured,   then  an 
action  may  be  maintained  by  the  injured,   or  by  such  other  person 
claiming  by,    through  or  under  the  injured,  against  the  Jompany  under 
the   terms  of  this  Polioy  for  the  amount  of  the  judgment  in  said 
action  not  exceeding  the  amount  of  this  Policy.  *** 

VII.     This  agreement  shall  apply  only  to  such  injuries  so 
sustained  by  reason  of   accidentB  occurring  during  the  policy  period 
limited  and   defined   as   such  in  Item  2  of  said  declarations,"    (Item 
2  simply  states   the  period  within  which  the  policy  is   to   remain  in 
force  • ) 

The  gravamen  of  plaintiff's  contention  is   that  under  the 
provisions  of  paragraph  X  (b)   personal  injuries  include   those  incurred 
through  occupational  diseases,  and  that  paragraph  VII  should  be  read 
as  referring  to   "occurrences"  and   "incidents",  rather  than  "accidents," 
as  provided  in  the  policy. 

In  3elleyille    -name llinjr  and  Stamping  Qa*  T>  United^    tates 
Casualty  Company t   266  111*   vpp*  586,   the    apellate  court  for   the 
fourth  district,  and  we  in  the  case  of  Brodek.  v^IjidemniJ^JCjisj^^_nce_ 
Co.  of  ?Torth   jaeripa,   292  111.  A  pp.  363,  had  occasion  to  construe 
policies  containing  the  identical  provisions,  and  it  was  held  in  both 
instances   that   the  provisions   of   the  policy  did  not  cover  injuries 
resulting  from  occupational  diseases.     Plaintiff's  counsel  concedes 
that  the  Belleville  case  is  in  point,  but  argues  that  we  are  not  bound 
to  and   ought  not    bo  follow  the  reasons   and  conclusions   there  reached. 
The  same  question  was  presented  in  that  case,  however,  and  certiorari 
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was  denied  by  the  upreme  court.  In  the  Brodek  case  we  were 
called  upon  to  determine  whether  injuries  resulting  from  an 
occupational  disease  were  covered  by  a  policy  identical  in  form, 
and  in  a  rather  lengthy  opinion  we  reviewed  all  of  the  cases  that 
had  been  called  to  our  attention,  including  the  Belleville  case, 
and  concluded  that  this  form  of  policy  does  not  cover  occupational 
diseases.  Plaintiff  filed  a  petition  in  the  Supreme  court  for 
leave  to  appeal,  which  was  denied. 

Plaintiff* s  counsel  cites  four  cases  in  support  of  the  only 
point  made,  namely,  that  "the  court  erred  in  finding  for  the  de- 
fendant, because  an  occupational  injury  was  covered  by  the  express 
termB  of  the  policy. H  Three  of  these  cases  were  decided  in  other 
states.  The  opinion  in  the  fourth  case,  He [ineman  G^orp_,  v*  "tandard 
Surety,  289  111,  .vpp,  358,  was  filed  by  the  third  division  of  this 
court.   e  pointed  out  in  the  Brodek  case,  however,  that  the 
He ineman  Case  waa  readily  distinguishable,  for  the  reason  that 
there  was  attached  to  the  policy  a  rider  which  specifically  covered 
occupational  diseases.   This  does  not  appear  from  the  opinion,  but 
the  reoord  clearly  so  indicates. 

Although  other  states  have  held  to  the  contrary,  the  deoisjbons 
in  this  state  are  all  adverse  to  plaintiff's  contention,  and  hold  that 
this  policy  covers  only  personal  injuries  resulting  from  accident,  and 
since  the  injury  complained  of  is  not  the  result  of  an  accident,  but 
rather  an  occupational  disease,  plaintiff  is  not  entitled  to  recover. 
Our  views  as  to  the  construction  of  this  policy  are  set  forth  at 
length  in  Brodek  v.  Indemnity  Go,,  supra,  'ince  the  upreme  court 
has  twice  refused  to  review  appellate  court  decision^  holding  that 
occupational  diseases  are  not  covered  by  policies  identical  in  form, 

we  think  it  would  serve  no  useful  purpose  to  again  discuss  at  length 
the  provisions  of  the  policy  and  our  views  in  Bupport  of  the  con- 
struction that  we  have  already  placed  upon  it.  Therefore,  the  judg- 
ment of  the  Superior  court  is  affirmed. 

JUDCt  JTT  AfTJBII3B« 

purke,  I.  ?«,  and  Sullivan,  J.,  concur. 
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AD3X&ID2  K.  THOMPSON, 

Appellee; 


V. 


1.  FE01S  MUNIOI^L 


J  COURT  OF  3 HI G    GO. 

CHIiv!30  MOTOR  COAO&  CjHfrAHYt  } 

a  oorporatIon»  )         ^  f\    _  «^_ 


»8Ua"t-  8  I. A.  6  26' 


MR.   JUSTICE  78XV1  mSWKS  TH3  OPIBIOH  OF   TH3  COURT. 

Adelaide  M.  Thomason,  plaintiff,  sued  to  recover  damages 
for  injuries  sustained  while  alighting  from  one  of  defendants 
motor  coaches.     Defendant1 a  motions  for  a  directed  verdict*  made 
at  the  close  of  plaintiff's  evidence  and  also  at   the  close  of  all 
the  evidenoe,  were   overruled.     The  jury  returned  a  verdict  for 

,500.     Thereupon  further  motions  for  judgment  notwithstanding 
the  verdict,  for  a  new  trial»  and   in  arrest  of  judgnent  were  all 
overruled,  and  judgment  was  entered  on  the  verdict.     Defendant 
appeals. 

This  is  the  third  appeal  of   this  case.     In  the   second 
appeal  (292  111.  ^pp.  104)  we  reversed  a  judgment  in  favor  of 
defendant,  entered  on  a  directed  verdict  at  the  close  of  plain- 
tiff1 s  case,  and  remanded  the  cause  generally  for  a  new  trial. 

The  pleadings  and  facts  of   the  case  are  set  forth  in  our 
former  opinion.     However,  a  brief  recital  of   the  circumstances 
which  led  to  the  accident  may  he  made,   as  follows:     Plaintiff 
was  injured  shortly  before  7  o'clock  on  the  evening  of  Uovosmber 
22,  1933,  as  she  was  alighting  from  defendants  motor  ooaoh  at 
the  northeast  corner   of   the  intersection  of  Sheridan  road  and 
Lawrenoe  avenue,  SttUaffe         he  was  64  years  of  age,  about  5  feet, 
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3-1/2  inches  tall,  and  weighed  approximately  225  pounds,  r^he  was 
proceeding  with  her  niece,  Mrs.  Jean  H.  Thomason,  to  the  Peoples 
Church  at  941  Lawrence  avenue.  The  coach,  on  route  i!o»  53,  pro- 
ceeded north  on  Sheridan  road  and  stopped  at  Lawrence  avenue,  where 
plaintiff  and  her  nieoe  alighted,  near  the  corner*  It  appears  fran 
the  agreement  of  the  parties  that  the  coach  in  question  was  a  double- 
decked,  fully  enclosed  motor  coach,  with  the  entrance  in  front, 
equipped  with  a  vertioal  handrail,  set  about  2  inches  on  the  inside 
of  the  coach  and  about  6  inches  on  the  outside,  as  you  get  out  of 
the  coach;  that  on  the  left  side  there  was  a  handrail,  which  curved 
around  at  a  height  of  about  4  feet  down  to  the  floor  at  the  edge  of 
the  step,  a  distance  of  17  or  13  inches  from  the  outside  edge  of  the 
step.  The  driver,  or  motorman*  was  stationed  at  the  left  of  the 
entrance.  There  was  no  conductor.  The  height  of  the  step  of  the 
coach  was  about  16  inches  to  18  inches  from  the  pavement,  and  plain- 
tiff testified  that  she  had  ridden  on  this  type  of  coach  before  and 
knew  its  construction*  It  appears  from  the  evidence  that  when  the 
coach  pulled  up  to  the  curb  at  the  northeast  corner  of  bheridan  and 
Lawrence,  its  course  was  slanting  to  the  northeast,  with  the  rear 
nearer  the  curb  and  the  front  step  about  2  feet  from  the  curb.  The 
ooach  came  to  a  complete  atop  and  remained  standing  until  after  both 
plaintiff  and  her  niece  had  alighted. 

Plaintiff  testified  that  when  the  coach  came  to  a  stop  she 
proceeded  to  the  exit  door  and  stepped  down  on  the  step  with  her 
left  foot,  followed  by  her  right  foot,  grasped  the  right  railing  and 
looked  to  see  which  way  she  should  get  off  the  bus;  that  she  observed 
the  rear  of  the  coach  close  to  the  curb  and  the  front  about  a  foot 
farther  away;  that  the  step  appeared  to  be  about  2  feet  from  the 
curb,  and  it  seemed  to  her  to  be  safe  to  step  to  the  curb;  that  she 
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decided  to  step  to  the  euro  with  her  left  foot,  "hut  didn't  quite 
make  it,"  and  her  foot  slipped  hack  ojxickly,  causing  the  injury. 
Plaintiff  also  testified  that  she  knew  her  niece  was  getting  off 
"behind  her  and  that  it  was  necessary  for  her  to  get  out  of  the  way 
hefore  her  niece  could  step  down. 

Jean  R»  Thompson  testified  that  she  observed  her  aunt 
alighting*  and  followed  her  in  stepping  from  the  bus  to  the  curb. 
■  he  had  to  wait  until  plaintiff  got  off  the  step  hefore  she  could 
alight,  and  during  all  that  time  the  coach  was  standing  and  did  not 
proceed  until  both  passengers  had  alighted.  The  witness  did  not 
see  anything  happen  to  plaintiff,  and  did  not  know  she  was  hurt 
until  plaintiff  told  her.  neither  one  said  anything  to  the  driver 
at  the  time.  So  far  as  defendant  is  concerned,  it  was  a  "blind  case** 

It  is  urged  on  behalf  of  plaintiff  that  the  questions  of 
negligence  and  contributory  negligence  have  been  considered  and  passed 
upon  by  this  court  in  a  former  opinion  and  are  therefore  res  judicata. 

hile  ordinarily  a  question  considered  and  determined  on  a  pri  or 
appeal  is  deemed  settled  and  not  open  to  re -examination  on  a  second 
appeal,  this  is  not  an  inflexible  rule,  and  if  the  prior  decision  is 
palpably  erroneous  it  is  not  only  competent  for  the  court  to  correct 
it  on  second  appeal,  but  it  is  its  duty  to  do  so.  In  Awotin  v»  Atlas 
-ixchanfle  Ha ti onal  Bankj  275  111.  ^pp.  530,  the  contention  was  made  by 
counsel  for  plaintiff  that  the  decision  on  the  former  appeal  was  bind- 
ing upon  this  court  on  a  subsequent  writ  of  error,  and  that  under  the 
rule  or  doctrine  of  the  v,law  of  the  case"  the  judgment  should  be 
affirmed,  ia  concluded,  that  the  better  rule,  and  one  more  in  accord 
with  justice,  is  that  although  ordinarily  a  question  considered  and 
determined  on  the  first  appeal  is  deemed  to  be  settled  and  not  open  to 
re -examination  on  second  appeal,  "it  is  not  an  inflexible  rule,  and 
if  the  prior  decision  is  palpably  erroneous  it  is  competent  for  the 
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court  to  correot  it  on  the  second  appeal.  This  may  be  said  to  Too 
the  view  which  has  for  its  support  the  trend  of  modem  authority, 

Likeiri.se »  in  2e.ruj.la,  y«  Supreme  Lodge,  223  111.  S18,  the 
court  recognized  the  general  rule  that  on  second  appeal  matters 
disposed  of  on  a  former  appeal  would  ordinarily  not  again  "be  con- 
sidered |  but  this  rule  iu  held  to  be  "not  an  inexorable  one,  and 
should  not  be  adhered  to  in  a  case  in  which  the  courts  have  committed 
an  error  which  results  in  injustice,  and  at  the  same  time  lays  down  a 
principle  of  law  for  future  guidance  which  is  unsound  and  contrary 
to  the  interests  of  society." 

The  facts  of  the  case  relating  to  the  question  of  plaintiff's 
case  are  undisputed.  It  is  urged  by  defendant  that  plaintiff  did  not 
exercise  ordinary  care  and  prudence  for  her  own  safety,  but  deliberate- 
ly attempted  to  step  to  the  curb,  and  that,  knowing  her  age,  height 
and  lack  of  ordinary  agility*  she  was  bound  «o  use  care  commensurate 
with  these  infirmities*  The  question  of  ordinary  care  in  this  case 
must  be  determined  from  plaintiff's  own  testimony.  If  the  space  of 
2  feet  between  the  step  and  the  curb  presented  a  danger  which  was 
obvious  to  defendant »  it  w?.e  likewise  obvious  to  plaintiff,  and  re- 
quired some  watchfulness  on  her  part  in  alighting.   he  evidently 
proceeds  on  the  theory  that  she  was  deceived  and  misled  by  the  dis- 
tance, for  she  testified  that  she  looked  to  B«a  which  way  she  should 
get  off,  then  stepped  toward  the  curb,  but  "didn't  quite  make  it." 
ITeither  her  act  nor  her  decision  was  prompted  by  any  suggestion  or 
direction  of  defendant's  driver;  she  acted  on  her  own  judgment,  which 
was  that  the  best  way  to  get  off  was  to  step  to  the  curb,  and  if  her 
age,  stature,  weight  and  lack  of  agility  limited  the  length  of  the 
step  she  could  safely  attempt,  these  factors  were  known  to  her  ?:.nd 
unknown  to  defendant.  Knowing  all  of  these  things,  she  looked  and 
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considered  what  to  do  and  made  her  decision  and  evidently  her  in- 
jury was  proximately  and  directly  caused  "by  her  own  judgment  and 
not  by  any  acts   on  the  part  of  plaintiff's  agent.     It  has  "been  con- 
sistently held   that  if  a  passenger,  in  alighting,  has  as  good  an 
opportunity  to  see  and   observe  conditions  as   the  carrier's  servants, 
and  knows   that  conditions  are   dangerous  in  case  he   ox   she  attempts 
to  alight  under  such  conditions,  contributory  negligenoe  exists. 
(Peeney  v.  Jhioaftp  City  Ry.  Co.,   220  111*  .^pp.  40  Oj     Hudnut  v.  Indiana 
Be  Luxe  Gab  g o^,    (Ind.    -pp.)   182  K.   ■•   711;      Kinsley  y,  Jj.  L.  &  ?,_ 
H»  Co.,    UT«J.)   80  ,,tl.  327).       Inasmuch  as  plaintiff  alleged  in  her 
statement  of  claim  that  in  alighting  she  was  in  the  exercise  of  such 
due  care  and  caution  for  her  own  safety  as  under  the  circumstances 
could  he  reasonably  expected,  it  was  incumbent  upon  her  to  prove   this 
allegation  by  competent  evidence.     ..fter  a  careful  review  of  the  record 
we  are  impelled  to  hold,  contrary  to  the  view  heretofore  expressed^ 
that  plaintiffs  evidence,  viewed  in  its  most  favorable  aspect,  fails 
to   establish  due  care   on  her  part,   as  a  matter  of  law. 

Plaintiff's  counsel  argueB   the  facts  as  though  plaintiff  in 
-lihting  was  acting  in  an  emergency,  which  excused  her  from  using 
good  judgment*     This  argument  is  untenable,  because  the  eoach  was 
standing  still  and  plaintiff   iotfll   tliat  her  niece  was  behind  her,   and 
that  the  coach  would  not  proceed  until  her  niece  had  also  alighted. 
Under   the  circumstances,   cases  dealing  with  the  conduct  of  persons 
during  emergency,  and  when  confronted  by  "sudden  peril,"  are  not 
applicable,   and    ..ould  not  absolve  plaintiff  from  us  in/-    du-  cure   and 
caution  for  her  own  safety  undor   the  circumstances   of    this  case.  It 
is   also  urged   that  plaintiff's  decision   to  step  to   the  curb  rather 
than  to   the  pavement  was   prompted  by  the  fact  that   the  rear  end  of 
the  bus  was  closer   to   the   curb,   and    feat  she  feared    that  it  might 

-  -1_„     #*.->■*,  4 +•   Rtortpd  uD.     Plaintiff  knew  that 
strike  or  "side  swipe     her  afi-er  it  stariea  up.     ****» 
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her  niece  was  behind  her,  and  that  the  "bus  ^ould  not  procaed  until 
"both  passengers  had  alighted,  and  presumably  she  would  hare  had  ample 
time,  if  she  had  so  decided,  to  first  step  to  the  3treet  and  then  to 
the  curb,  before  her  niece  alighted  and  the  bus  co\ild  get  under  way. 

The  acts  of  negligence  chf-rged  to  defendant  are  two-fold,  « 
(1)  failure  of  defendant  to  have  its  aoach  equipped  with  a  convenient 
handrail  on  the  left  side  of  the  exit  door,  and  having  a  step  of 
unusual,  inconvenient  and  dangerous  height?  and  (2)  operation  ox  the 
coach,  in  failing  to  hare  a  guard  to  assist  plaintiff  in  stepping  from 
the  bus.  As  to  the  first  contention,  the  construction  of  the  bus  is 
sufficiently  described  in  our  former  opinion  and  in  the  summary  of 
facts  herein*  Included  in  the  evidence  introduced  by  defendant  on 
the  third  trial p  which  was  absent  in  the  former  hearing*  was  the 
testimony  of  H.  V.  Johansen,  technical  field  service  representative 
for  the  Yellow  Truck  i   Couch  Mfg«  Co.,   Bus  Division  of  General  Motors, 
who  Btated  that  he  aae  familiar  -with  this  type  of  coach,  which  had 
been  in  operation  in  Uew  York,  Chicago,  Boston,   orcester  and  Los 

ngeles.  There  is  no  allegation  that  the  coach  was  not  of  an  approved 
and  well  known  type,  in  general  use  by  similar  carriers p   but  only  tha 
it  was  in  common  use  in  the  city  of  Chicago,  The  rule  is  well  settl 
that  a  carrier  discharges  its  obligation  when  it  provider  such  means 
of  transportation  as  are  adapted  to  the  reasonably  safe  carriage  of 
passengers  upon  the  particular  type  of  conveyance  used,  and  the  test 
frequently  invoked  is  ?.-hs  ther  the  carrier  has  provided  vehicles  and 
appliances  as  are  of  the  most  approved  type  in  general  use  by  other 
carriers  engaged  in  the  same  or  similar  modes  of  transportation. 
(Lafflin  v.  Buffalo  &  S.  ,»  B.  Co.,  106  I.  Y.  14;   Grubcaak  v.  Chicago 
Railways  Co.,  242  111.  -pp.  384,  and  cases  cited  therein.)  WO   effort 
was  made  on  behalf  of  plaintiff  to  show  by  expert  or  other  testimony 
that  che  construction  and  equipment  of  this  coach  was  not  of  an 
approved  type,  or  that  other  accidents  of  a  similar  nature  had  ever 
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oocurred.     Johansen  stated"   that   this  type  of  coach  had  been  in 

operation  -ince   1929,   and   that  ho  never  knew  of  anybody  falling 
on  account   of   the  height   of   the   step.     Moreover,   plaintiff  alleged 
and  testified  that  nhe  had  ridden  00   this   type  of  bus  many  time? 
and   anev.    when  she  board 3c   it   that  there  was  no  conductor.  Ordinarily 
it  is  not   pert    of   the  duty  of  the  employees   of   a  coram  on  carrier  to 
assist   paasengSW   in   alighting*   and   nuch  duty  arises  only  v/hen  the 
circumstances  are   3uch  KB   to  suggest  the  necessity  of  assietasHM*.  It 
was   so  held   in  Surge  v.   ■  '■ .  L.   gg  ft  V,  R.  R . ,   195   111.  ..po.  492, 
wherein  the  court  said   (p.  494)  J     "The  rule  is  universal  that 
ordinarily   there  is  nc   ou.y  resting  on  a  carrier   of  passengers   to 
assist  a  passenger  in  "boarding  or  alighting  from  its   train   or  car," 
Case.,    cited  in   the  foregoing  decision  abundantly  support   this  rule. 

It  is  urged  as  additional  ground  for  reversal  that  the  court 
erroneously  permitted   plaintiff   to  state  her  reasons  for  stepping  from 
the  coach  to  the  curb,   instead   of   virst   stepping  to  the  pavement.  Her 
ans?;er   to  this  interrogatory  was   as  follows s      "Because   of   the  position 
of  the  bus,   and  not  being  agile   on  my  feet,   1   decided   -  it  seemed  a 
dangerous  thing  to  do,   that  the  hind  wheels  might  brush  against  me 
or  hit  me."     Defendant's  motion   to   strike   the  answer  was   overruled* 
Defendant* s  counsel  argue  with  considerable  force   that  plaintiff « 
attorney  thus  elicited   from  her  an  opinion  and  conclusion  as   to  what 
she  could    or  could  not  safely  do  under   the   circumstances,  which  was 
the  very  question   of  fact   to  be   submitted    to  the   jury*   -nd  that  it 
was  clearly  incompetent   and   prejudicial   to  the  defendant   to  allow 
plaintiff   to  state  her  reasons  for  her  decision.     In  People  v.  --damsj, 
289  111.   539,    it  was   held    that   witnesses   should   testify  to  actual 
facts,  and   should  not  be  permitted    t«  give  conclusions   as   to  what 
could   or  could  not  have  been  done   safely  under   the  circumstances,  and 
the  rule  is   also  well   settled   that  a  v.itness  cannot  be  permittee    to 
testify  as   to  the  very  fact  which  the  jury  is   to  determine   (l.C»R.R« 
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Co.  T.  inith,  208  111*  608 J  ^h&ujaneaay  v.  Hoi.;,  236  111.  435), 
nor  to  the  degree  of  care  he  used  when  he  was  injured.  (Gity  of 
Sprir^field  y.Goe,   166  III.   22.) 

After  a  careful  re-examination  of  plaintiff*  a  evidence, 
we  have   reached    «he   conclusion  that   our   former   opinion  would   result 
in  injur,  cice    to  defendant,     _inee    there  is  nc  dispute  as    to  the 
fact3,   the  qpestim  'whether  plaintiff  »as  in  the  exereisa   of  due 
care  for  her   own  Bafatfj  VJ'nen  considered  t&poB   the  record  in  its 
aspects  most  favorable  to  plaintiff,  becomes   one  of  law,   and  not- 
withstanding the  conclusions  reached  in  our  former   opinion  ^7e   think 
there  ia  no   theory  of  law  upon   which  jud^aient   in  favor  of  plaintiff 
can  be   sustained,  inasmuch  as   the  verdict  is  against   the  law  and 
the  evidence,      -herefore,   it  will   serve  no  useful  purpose   to  have 
the  case   tried  a  fourth  time,   and   accordingly  the  judgment   of    the 
I'unicip&l  court  is   reversed  aa  a  matter  of  lais,  without   remanding 
the  cause  for  another   trial. 

JuDdON  ! 

Burke,  2P.  ?•«  and  Sullivan,  J.,  concur. 
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MR.   JUSTICE  FRIJUTD   OBXXTCKSD  TH3  OPIHIOIT  OP  THJ  GOUHT. 


United  States  Casualty  . Company  filed  its  complaint  to  fore- 
close a  trust  deed  securing  a  note  for  $3*8*30*  under  the  terms  of 
an  agreement  made  by  .vent-worth  Building  and  loan  Association*  defend- 
ant* with  the  mortgagors*  IHMUfH  and  iiteve  Sabich,  which  provided   that 
in  the  event  of  foreclosure  of  either  an  #8*000  mortgage  or  plain- 
tiff^ $3*500   trust  deed,  conveying  the  same  premises*  both  loans 
would  be  on  a  parity  and  share  without  priority  in  the  proceeds  of 
the  sale*     Plaintiff* s  complaint  was  brought  for   the  ee..ual  benefit 
of  itself  and  the  defendant*    .en tworth  Building  and  Loan  /.ssooiation* 
The  latter  filed  its  counterclaim  to  foreclose  its  $8,000  mortgage 
as  a  prior  and  superior  lien  to  plaintiff* s,   on  the  theory  that  its 
agreement  of  October  2*  1930*  was  v.ithout  consideration*  beyond  its 
corporate  power*  ultra  vires  and  invalid*     The  master  to  whom  the 
eause  was  referred  on  both  the  complaint  and  countsrcaniplaint*  found 
the  agreement   of  October  S,  1930,  valid  and   the  lien  of  plaintiff's 
trust  deed  on  a  parity  with  the  association's  mortgage,  and  recommended 
a  decree  in  iavor  of  plaintiff.     The  chancellor,  however  *  sustained 
the  exceptions  of     entworth  Building  &  Loan  association,  and  entered 
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a  decree   of  foreclosure  and  sale,   giving  the  association's  $8,000 
mortgage  priority  over  plaintiff's  $3,500  trust  deed*     By  this 
appeal  plaintiff  seeks   to  reverse  the  decree   thus  entered* 

Briefly  set  forth,   the  facts,  which  are  undisputed  disclose 
that  Pearl  and  Steve  Sabich  vvers  members  of  the  \.entworth  Building 
and  Loan  .'.asociation  and  were  indebted   to  it   on  their  #10,000  mort- 
gage,  dated    .pril  19,   1927 •     June  3,   1930,   they  executed  and  deliv- 
ered  to  the  association  their  new  $8,000  mortgage  on  the   same  premises 
at  3025    .entv/orth  avenue,  Chicago*     The  new  mortgage  for  $8,000  was 
rocordad  June  5,   1930,  "but  was  not  entered  upon  the  books  of  the 
association  until  September  S,  1930,  when  the  old  flO>000  mortgage 
was  reduced   to  $8,000  and  released,   leaving  the  new  $8,000  mortgage 
a  first  lien   on   the  premises. 

October  26,  1930p   the  Jabichs  executed   their  note  for  $3,500, 

payable   to  bearer,  and   secured  the  seme   ey  a  junior  trust  deed   on 

the  same  property.      *arly  in  Occober,  1930*  Pearl  and  Steve  Sabich 

appeared  "before   the  officers  and  directors  of  the  association  and 

advised  them  that  Steve  Sabich,  as  guardian  of   the  estate  of  hiB 

nephew,  iTick  Curkovich,  a  minor,   then  pending  in  the  Probate  court, 

had  encountered  difficulties  in  his  accounting  of  the  minor's  estate 

and  desired  to  sell  the  §3,500  note  and  trust  deed  to  himself  as 

guardian  and  to  apply  the  proceeds   toward   settlement   of  his  obligation 

to  the  estate  in  the  Probate  court;  and  he  represented   that  unless 

the  *3,50C  note  and  trust  deed  were  placed  on  a  par  with  the  $8,000 

mortgage,    that  he   would  not  be  able  to  negotiate   same.     In  accordance 

viith  this  representation,   the  president  and   secretary  were  authorized 

by  resolution,   then  and  there  adopted  by  the  directors,  to  execute 

an  agreement,   dated  October  2,   1930,   which  is  as  follows t 

"Agreement. 

"-hereas,  iearl  Sabich  and  husband  by  their  mortgage  dated 
j.pril  19th,  1927,  and  recorded  on  ..pril  25th,  1927,  as  document 
9627348  conveyed  to  the  .entworth  Building  and  Loan  .soociation  the 
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certain  real  estate  described  as:  Lot  20  in  Block  12  in  Malker'a 
Subdivision  off  that  part  south  of  the  north  thirty  aorea  of  the 
east  half  of  the  south  east  quarter  of  section  28,  township  39 
BTortht  Range  14,  east  of  the  third  principal  meridian,  in  Cook 
County,  Illinois,  to  secure  their  payment  of  $10»000©00,  payable 
$25.00  upon  Tuesday  of  each  week  after  date,  with  interest  at  &% 
per  annum,  payable  monthly  in  installments  of  $50 •00;  and 

"Whereas ,  the  said  )?earl  Labich  and  husband  hare  subse- 
quently reduced  the  said  mortgage  and  have  of  date  June  3rd,  I930p 
executed  a  new  mortgage  reoorded  on  June  5th,  1930,  as  document 
ETo*  10675277,  to  the  wentworth  Building  and  Loan  association,  to 
secure  their  bond  for  v'8»000«0O»  (the  said  mortgage  being  now  of 
the  amount  of  $7,500.00),  and  said  above  mentioned  first  mortgage 
having  been  released? 

"And  "\Shereas,  it  became  necessary  for  said  pearl  oabich  and 
husband  in  order  to  effect  the  reduction  of  the  first  mortgage  above 
mentioned,  to  execute  her  certain  trust  deed  conveying  the  said  real 
estate  above  described,  to  A«  Kamenjarin,  as  trustee,  to  secure  their 
one  principal  promissory  note  for  the  sum  of  S3,50O.OO  due  and  pay- 
able five  years  after  date,  with  interest  thereon  at  6%  per  annum, 
and 

"whereas,  the  reduction  of  the  indebtedness  upon  the  original 
mortgage  of  date  April  19th,  1927,  above  mentioned,  by  said  Pearl 
Sabich  and  husband  constitutes  a  material  benefit  to  the  ./entworth 
Building  and  Loan  Association  during  this  period  of  financial 
stringency,  and 

"Whereas,  the  value  of  the  real  estate  in  question  is  of  a 
nature  to  fully  secure  the  new  existing  indebtedness  to  the  .entworth 
Building  and  Loan  association,  and  also  the  proposed  trust  deed  to 
secure  the  note  of  $3,5OO»0C  as  above  mentioned? 

"How,  Therefore,  Be  It  Resolved  that  if  at  any  time  during 
the  life  of  the  aforementioned  deed  of  trust  securing  the  indebtedness 
of  ?3,500.00  aforesaid,  any  proceedings  be  instituted  for  foreclosure 
thereof  that  the  lien  of  said  §3,500.00  indebtedness  shall  be  equal 
to  the  lien  of  said  first  mortgage  to  the  /entworth  Building  and  Loan 
/ssoclation  securing  said  indebtedness  of  §7,500.00,  and  shall  be 
entitled  to  share  equally  with  said  first  mortgage  in  the  proceeds 
of  any  sale  held  under  such  foreclosure  proceedings,  and  in  case  of 
any  foreclosure  of  said  first  mortgage  to  the  '  entworth  Building  and 
Loan  Association,  that  the  same  equality  of  lien  shall  apply/to  said 
indebtedness  of  $3,500*00  and  the  legal  holder  or  holders  thereof 
shall  be  equally  entitled  to  share  in  the  proceeds  of  any  sale  held 
under  foreclosure  proceedings  of  said  first  mortgage. 

"And  Be  It  SHirther  Resolved,  that  the  intent  and  purpose  of 
this  agreement  is  to  secure  to  the  legal  holder  or  holders  of  said 
trust  deed  securing  the  $3,500.00  indebtedness  equal  protection  in 
case  of  foreclosure  of  said  above  described  real  estate,  with  the 
legal  holder  of  the  first  mortgage  hereinabove  mentioned. 

"And  Be  It  Further  Resolved  that  this  agreement  and  resolution 
be  spread  upon  the  records  of  the  wentworth  Building  and  Loan 
.asooiation. 

■^entworth  Bld'g  and  Loan  .ss'n 

k.     ■»  „,  ,.  By  A.  Kamenjarin? 
Wentworth  Bldtg  *       President. 

&  Loan  ^as'n.  <j.  sjankini, 

sSal Secretary." 
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October  7,  1930,   the  trust  deed  securing  the  £3,500  note, 

which 
together  with  the  agreement   of  October  2j/was  attached  to  the  trust 

deed,  was  duly  recorded,  and  the  following  day  the  Probate  court 
entered  an  order  in  the  estate   of  ¥ick  Curkovich,  a  minor,  authori- 
zing Sabich,  as  guardian,   to  purchase  the  03,500  note  and  trust  deed| 
and  the  court   specifically  found    Jhat  the   as:  Delation  had  executed 
and  delivered  the  agreement   (and  resolution)   dated  October  2,  1930, 
which  provided     that  in  the  event  of  the  foreclosure   of  either   the 
$3,500  note  and  trust  deed  or   the  $8,000  mortgage,   each  should  be 
entitled  to  share  equally  in  the  proceeds  of  sale*     Thereafter, 
STovember  20,  1930,   the  $3,500  note  and  trust  deed  were  purchased  by 
the  United  otates  Casualty  Company,  plaintiff,   from  the  guardian  of 
the  minor's  estate,  before  maturity,  and  without  notice   of  any  in- 
firmity.    In  October,  1935,   plaintiff  filed  its  suit  to  foreclose 
the  note  and   trust  deed  in  accordance  with  the  terms   of   the  agree- 
ment of  October  2,  1930,  for  the  equal  use  and  benefit  of  plaintiff 
and  defendant,  Wentworth  Building  and  Loan  Association,  and  then  for 
the  first  time  the  association  filed  its  count  arc  ompla  in  t  alleging 
that  the  agreement  was  without  consideration,  ultra  vires  and  there- 
fore invalid. 

It  is  urged  as  ground  for  reversal  that  the  agreement  is 
supported  by  a  valuable  considerations   that  it  was  within  the  scope 
of  defendant's  corporate  powers,  and  not  ultra  vires;  and   that  defend- 
ant is  estopped  to  assert  the   defense   of  ultra  vires  under  the  cir- 
cumstances presented  by  the  record. 

Since   the  charter  granted  to  the  wen tworth  Building  and  loan 
Association  by  the  •tft'fe  of  Illinois,   June  11,  1917,  does  not  specifi- 
cally define   or  limit  its  corporate  powers ,  an  examination  of  the 
Building  and  Loan  Association  Act   (ohap*  32,  Ill»  Rev.     tats.,  1937) 
under  which  defendant  was  organised,  becomes  necessary  to  determine 
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whether   the   agreement   of  October  2,   1930,  was  within   the  scope  of 
its  powers.     .Jections  1,2-5,7,  pars.  213,214-218  and  219,  provide 
for   the  formation  of  associations   such  as  plaintiff ,  f or   the  purpose 
of  accumulating  funds   to  be  lent   to  its  members.     Under  these  sec- 
tions the  associations  are  given  the  power   to  sue  and  be  sued,  and  it 
is  provided   that  "the  directors  shall  have  all  such  powers  not  enum- 
erated herein  as  are  necessary  and  proper   to  enable  such  association 
to  carry  out   the  purposes   of  its  organization."     The  only  limitation 
upon  the  association's  power   to  make  loans  is  contained  in  seotion 
19,  par.  231,   of  the  act,   as  follows!     "*■**  no  loan  shall  be  made  by 
said  association  except  to  its  own  members,  nor  in  any  sum  in  excess 
of   the  amount   of  shares  held  by  such  members  borrowing,  but  such 
shareholders  may  borrow  such  fractional  part  of  One  Hundred  Dollars. 
Good  and  ample  real  estate   security,   unencumbered,   except  by  prior 
loans  of  such  association,   shall  be  given  by  the  borrower  to  secure 
the  payment  of   the  loan;   ***,H     It  appears  from  these  sections  of   the 
statute  that  the   only  restrictions  upon  the  association's  power  to 
make  loans  are   two-f oldj/  loans   to  persons  who  are  not  members  of   the 
association,  and   (2)   loan3  in  an  amount  exceeding  the  amount  of  the 
shares  of   the  association  held  by  the  borrower.     The   statute  places  no 
limitation  upon  the  association  as   to  the  security  it  may  accept  or 
retain  for  the  loan;  it  is  incumbent  upon  the  borrower  to  secure   the 
loan  by  ample  real  estate    security,  free   of  all  except  prior  loans  of 
the  association. 

The  undisputed  evidence  of  record  discloses   that  prior  to 
October  2,  1930,  Gabich  and   the  association  fully  complied  with  tho 
requirements   of    the  statute  with  reference  to  the  *>8,000  mortgage. 
Pearl  and  bteve   .  abich  were  members   of  the  association,  and    the  loan 
was  not   in   excess   of   the  anount  of   the  association's   shares  held  by 
them.     The   statutory  requirement   that  good  and  ample   security  be 
given  by  the  borrower  was  apparently  fulfilled,  for   the  agreement   of 
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Cctober  2  recites   that  the   "value  of  the  real  estate  in  question 
is  of  a  nature   to  fully  secure   the  now  e;d.Bting  indebtedness   to 
the   .fentworth  Building  and  Lean  .  ssociation,  and  also  the  proposed 
trust  deed  to  secure   the  note  of  $3,500  **#■•     ..t  the  time  this 
second  mortgage  was  given  the  real  estate  security  was  unincumbered 
exoept  for  the  prior  $58,000  mortgage.     By  the  agreement  of  October  2 
the  real  estate  afforded  equal  security  to  both  incumbrances  in  the 
event  of  foreclosure  of  either  loan* 

So  far  as   the  borrower  is  directed   to  give  the  association 
uninc timbered  real  estate  security,  pare  231  of   the  Building  and  Loan 
association  act  does  not   operate   as  a  limitation  of  the  associations 
corporate  power  to  either  accept  or  retain,  as  security  for  its  loan, 
real  estate  having  equal  or  prior  incumbrances  or  liens   thereon* 
(Juergens  v.  Cobe,  99  111,  App.  156,   and  cases  cited  therein*) 
Plaintiff  takes   the  position  that  the  association,  having  determined 
by  reason  of  the  reduction  of   the  §8,000  mortgage  to  $7*50C,    that  the 
security  it  held  was  sufficient   to  adequately  protect  the  #3,500  nete, 
in  effect  released  a  part  of  such  seourity  in  favcr  of   t&e  holder  of 
the  $3,500  note  and   trust  deed,  end  that  neither  its  charter  nor   the 
statute  under  which  the  association  was  incorporated  prohibited  it  from 
releasing  its  security,  partially  or  in  toto*       In  the  Juergens  case 
the  court  called  attention  to  the  contention  Of  appellant   that  it  was 
beyond  the  power  of  the   "Union1*   to  make  loans   subject  to  the  prior 
Plumer     incumbrance,  and  concluded   that  it  did  not  regard   these  loans 
as  beyond   the  association's  power,  because  "if  the  statute  be  read 
strictly  it  is  not  a  positive  prohibition  to  the  association,  but  is 
mandatory  upon  the  borrowing  member  requiring  him  to  give  such  unin- 
cumbered security,*  and  under   the  authority  of   that  case  it  is  immaterial 
that  the  association  in  the  case  at  bar  may  have  improperly  given  up  or 
released  a  portion  of  its  security,   since  it  had  the  power  so  to  do. 
The  law  is  well  settled  that  the  burden  of  proving  the 
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def arise   of  ultra  virea,  "being  an  affirmative  defense,   rests  upon 
the  party  who  interposes  it   (Royal  jb^ug  0o»>  Inc.  ▼.♦..Leyin^  273 
lilt  App»   231)  and  in  order  to  maintain  this  position   defendant 
would  have    to  show  that  it  vsas  beyond  its  powers    oo  a^ree   that 
the  real  estate   should    equally  secure  both  loans   in  the   event  of 
foreclosure.     The  Juergens  case  hftldfi   that  the  making  of  second 
mortgages  is  not  beyond  the  charter  powers  ©f  a  building  and  loan 
association*  and  it  clearly  appears  that  under  the  agreement  of 
October  2,  1930,   defendant  did  not  entirely  subordinate   the  lien  of 
the  ^8,000  mortgage    do   jhe  $3,500  trust  deed,  hut  it  only  agreed  that 
the  real  estate   should   equally  secure  both  loans  in  the  event  of  fore- 
closure. 

The  agreement  in  question  was  entered  into  in  good  faith 
and  under  the  modern  trend  of  authorities  contracts  so  made,  when 
completely  or  partially  executed,   are  not  subject  to  the   defense  of 
ultra  vires,  unless:   they  are  malum  prohibitum  or  malum  in  se.     In 
lioyal    :*rugc  Oo«»  In°»  v»  Levin,   supra ,  it  was  said   that  the  defense  of 
ultra  vires  is  looked  upon  by  many  courts  with  disfavor,  and  that  in 
recant  cases   the  rule  had  "been  frequently  announced   that  such  pleading 
should  not  he  allowed   to  prevail,  whether  interposed  for  or  against  a 
corporation,  when  it  will  not  advance  justice,  hut  on  the  contrary 
will  accomplish  a  legal  wrong,   and  numerous  cases  were  cited  in  support 
of  this  conclusion.     The  oourt  quoted  at  length  from  Benson  Lumber  Co. 
v.  Thornton j,  185  Minn*  230,  wherein  it  was  said  that  "contracts  should 
not  he  held  ultra  vires  unless  clearly  shown  so   to  he*. 

"The  present  tendency  is  to  restrict  the  defense  of  ultra 
vires  in  actions  between  private  parties  as  far  as  possible,  if  not  to 
deny  it  altogether,    except  in  the  case  of  contracts  wholly  executory. 
The  general  rule  is   that  such  contracts  are  unenforceable  when  .  liolly 
executory,  but  when  executed  on  one  side   they  are  enforceable  because 
the  public  policy  of  justice  over-balances   the  public  policy  of  keeping 
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the  corporation  within    the  limits  of  its  charter."     A  like  con- 
clusion was  reached  in  Kadish ,  at  al.  v .   Garden _0| _ty    .qui table  Loan 
and  Building  ..sa'n  et  al.,   151  111.  531.     The  undisputed  evidence  in 
this  case  discloses  that    the  agreement  of  October  2,  1C30,  was  made 
after  full  consideration  "by   the  officers  and  Board   of  directors,  and 
that   the  minor's  estate  was  induced  to  invest  ^3,50-t  of  the  minor's 
funds  in  the  trust  deed   OR  the  basis  of  the  agreement.     It  was  only 
because   of    the  undertaking  contained  in  the  agreement   that  plaintiff 
purchased    uhe  not,;,  and   defendant   did  nothing  for  raore   than  five 
years   to  challenge    the   agreement    or  deny  its  validity.     Only  when  the 
complaint  to  foreclose  the  $3,500  note  woe  filed  did  defendant  assert 
the  oounterclaia  and  defense  of  ultra  vires.     Under   the  circumstances 
it  would  work  an  injustice  on  plaintiff   to  deprive  it  of   the  equal 
security  to  \jhich  its  note  and  trust  deed  are  entitled  under   the  agree- 
ment of  October  2,  1930.     BiwM   the  agreement  in  question  was  neither 
malum  prohibitum  nor  malum  in  se,  and  was  partly  executed,   the  doctrine 
of  estoppel  is  clearly  applicable. 

The  remaining  question  to  be  determined  is  whethe..    the  agree- 
ment of  October  2,  1930,  was  supported  by  a  good  consideration.     In 
sustaining  defendant's  fourth  exception  to  the  master's  report,   the 
court  found  that  the  agreement  was  not  supported  by  any  valid  consid- 
eration,    we    think  the  court  erred  in  so  finding.     The  contract  was 
not   only  under  seal,  but  was  amply  supported  by  an  actual  consider- 
ation, in  that  it  was  made  for  the  benefit  of  Cabich,  who  was  induced 
to  invest  his  funds  in  the  $3,500  note  upon  the  representation  of 
defendant  that  they  would  release  a  portion  of  the  security  for  the 
$8,G00  mortgage  and   thereby  make    the   ,)3,50C    trust  deed  an  equal  lien 
with  the  larger  incumbrance  in  case  of  f oruelosure.     Upon   this 
representation  ^abioh  invested  his  Tunds  as  guardian,  and  when  he  did 
ao   the   transaction  was  completed  and  constituted  a  consideration  for 
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the  agreement  entered   into  by  defendant.     In   this  transaction  it 
was  not  necessary  that   the  defendant  receive  a  benefit  in  exohange 
for  its  premise j   it  is   sufficient,   that  Sabich,    the  purchaser   of 
the  note,  acted   to  his   ovrn  detriment.      (VTillifcton  on  Contracts, 
Revised  3d.    (1936) ,  vol.   1,   sec.  113,  p.  384;   Green  v.  The  Ashland 
Siacty-Thlrd  State  Banky   346  111.  174.)       Moreover,  plaintiff's 
counsel  call  attention  to  the  fact  that  the  agreement  specifically 
recites   that  an  actual  "benefit  had    been  received  by  the   association. 
The   evidence  discloses  that   the  directors  knew   ih&i  Sabich  had  diffi- 
culty in  his  accounts  and  needed  the  proceeds   of   ohe  .,)5,50O  note  to 
clear  Ms    obligations   to  the   estate.       ith  this  knowledge   the  direc- 
tors undertook  to  assist  the  Sabichs,  and  in  so  doing  misrepresented 
in  their  agreement   that  the  08,000  mortgage  had  been  reduced  to 
§7p500.     It  also  falsely  stc.ted   that  the  proceeds  of  the  #3,500  note 
had  been  used  in  reducing  the  Cabich  original  $10,000  loan  to  £8,000 
in  amount.     The  feet  of   the  matter  waa   that  the  proceeds   of   the  #5,500 
note  were  used  by  Sabich  to  cover  a  shortage  in  his  accounts,  and   the 
directors  were  fully  aware  of  these  facts.       Under   the  circumstances 
the  association  should  not  be  permitted   to  rely  upon  these  misrepre- 
sentations as  a  denial  of  the  existence  of  any  consideration  foi   the 
agreement. 

",;e  are   of   the   opinion   that  the  agreement   of  Oct  obex    2  #as 
valid,  and   since   it  was  partly  executed   the   defence  of  ultra  vires 
should  not  be  entertained  to  defeat  plaintiff's  right.     Plaintiff's 
note  and  trust  deed  for  33,500  are  e&tiUeg  %©  fc&afe  on  &  parity  in 
the  proceeds  of   the  sale  of   the  premises,  and   the  court  was  in  error 
in  holding  otherwise.       Therefore,   the  decree  of   the  Superior  court 
is  reversed  with  directions  to  enter  a  decree  in  favor  of  plaintiff, 

as  recommended  by  the  master.  ^^  mfmm  AND  W 

KBML    R3         ■  1 TH  51 : 1  M  TIOHS  . 
Burke,  P.  J.»  arsd  Sullivan,  J.,  concur* 
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1819001  HACKMA.N,  also  knovm  as 
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JACOB  PLATT, 
(defendant) • 


SB  LIV^S  STOCK  H/uTIOHAL  BANK 
<TF  CHIC  -GO,   a  corporation, 
(garnishee), 

.Sppellant  • 

SVLA.  STOO, 

Intervener  and  appellant* 
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MB.   JBSfXOS  IBI-SKD  Dt-JUVmSD  THS  QPIHIQBT  OOBT   TEE  COURT. 


Isidore  Hackman»  also  known  as  Irving  L,  Hackman,  plain- 
tiff, had  judgment  against  Jacob  x'lats  for  $1, 97 6. 10,  and  brought 
garnishment  proceedings  against  the  Live  Stock  national  Bank  of 
Chicago  and   others.     All  the  garnishees  were  dismissed  before  trial 
except   the  Live  Stock  -rational  Bank,  which  filed  answer  setting 
forth  that  at   the   time    of   the   service   of   the   .mrnishment  writ  it 
had  in  its  possession  '537.62  in  a  joint  account  under   the  names  of 
Jacob  Piatt  and  Eva  Stone,   and   that  it  did  not  have  in  its  possession, 
custody  or  control,  any  moneys,   chattels  or  property  belonging  to 
the   defendant,   Jacob  Piatt. 

Eva  Stone  intervened  and  claimed   the  entire  fund  as  her  own* 

The  cause  was  heard  by  the  court  without  a  jury,  resulting  in  a  find- 
ing and  judgment   in  favor   of  plaintiff  and  against   the  garnishee 
and  intervener,  from  which  Sva  Stone,   in  her  own  behalf  and  in  the 
name   of   the  garnishee,   prosecutes   this  appeal. 

The  evidence  discloses   that  July  31,   1935,  Jacob  Piatt  had 
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an  account  with  the  Live  :tock  national  Bank  of  Chicago,  containing 
$500*  On  that  day  he  closed  out  the  account  and  had  the  entire  $500 

transferred  to  a  new  joint  account  with  Sva  Stone,  his  married 
daughter.  The  agreement  "between  the  hank  and  the  depositors,  as 
evidenced  "by  the  signature  card,  contains  the  following  provision: 

"It  is  hereby  agreed  that  the  joint  account  of  the  undersigned  in 
the  Live  Stock  national  Bank  of  Chicago  shall  be  payable  to  or  upon 
the  order  of  either,  or  in  case  of  the  death  of  one,  then  to  or 
upon  the  order  of  the  survivor." 

Sva  Stone,  the  intervener,  who  claims  ownership  of  the 
entire  funds  in  the  joint  account,  urges  two  principal  reasons  for 
reversal:   (!)  that  it  was  error  to  allow  plaintiff  to  avail  him- 
self of  the  process  of  garni shment ,  because  a  joint  account  is  not 
gamishable  at  the  instance  of  a  judgment  creditor  of  one  of  the 
joint  owners,  and  that  where  the  garnishee's  answer  discloses  that 
the  account  is  held  in  joint  tenancy,  in  the  absence  of  fraud,  the 
suit  must  fail;  and  (2)  that  plaintiff  did  not  prove  his  cause  by 
showing  that  the  judgment  debtor  was  the  owner  of  the  funds  on 
deposit  in  the  joint  account.  The  second  question  is  one  of  fact, 
upon  which  there  was  considerable  conflict  in  the  evidence.  Plaintiff 
contended  on  trial  that  the  joint  account  of  Jacob  Piatt  and  ^Jva 
i  tone  was  a  fraud  and  a  sham,  its  purpose  being  to  afford  Piatt,  the 
sole  owner  of  the  funds  in  the  account,  the  convenience  of  a  checking 
account  and  at  the  sarae  time  protection  from  creditors  who  might  pro- 
ceea  against  the  account,  by  having  his  daughter  claim  the  money  as 
her  own.  The  record  discloses  that  the  indebtedness  upon  which 
the  judgment  and  garni shment  is  predicated  was  due  and  outstanding 
when  the  joint  account  was  formed.  July  31,  1935,  Piatt  had  exactly 

-3   in  a  personal  account  with  the  garnishee.   On  that  day  he  closed 
out  this  account  and  caused  the  bank  to  transfer  r.he  entire  sum  to 
a  new  account,  bearing  the  names  of  "Jacob  Piatt  and  ^va  Stone."  This 
new  account  was  a  checking  account  against  which  Piatt  had  the  right 
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tf  drew  checks.     2ra  Stone,    the  intervener,  proceeded  upon  the  theory 
that   the  S50C   in  the   joint  account  "belonged    to  her,   and   that  she  had 
obtained  this   sum  from  her  husband,   and   that  no  part  of  it  belonged 
to  Piatt,     she  claimed   that  the  S50C  was  originally  deposited  for    the 
convenience  of  her  husband,  who  v;orked  for  his  brother  in  the  operation 
of  a  handbook  and  whose  business  required  a  banking  connection  enabling 
him  to  cash  checks  of  various  denominations  from  time   to  time,  and 
that  by  virtue  of    this  account  her  husband  was  permitted  by  the  bank 
to  cash  such  checks   as  his  business  required.     The  account  was  also 
used,  according  to  intervener's   contention,   for    the  convenience   of 
other  members   of  defendants  family,  and  was  maintained  at   the    sum  of 
§500  in   order   to  eliminate   the  customary  bank  char gee  which  »ould 
generally  be  mace   if   the   account   ran  below  a  certain  minimum  sum. 
Plaintiff's  counsel  analyze  in  detail   the  rather  voluminous   testi- 
mony adduced  by  the   respective  parties,  and   show  without  question  that 
the   testimony  of  both  Piatt,   his   daughter  and   other  witnesses  as   to 
the  ownership  of  the  fund  was  so  conflicting  as  to  cast  grave  doubt 
upon  the  contentions  made  by  Sirs.  Stone.     Her  counsel  concede   that 
thers   is   a  conflict  in   the    evidence,  but   they  say  that  it   «as  incumbent 
upon  plaintiff   to  prove   that   the  funds  belonged   to  .flatt  and  not   to 
"va  -tone,  and  that  notwithstanding  the  conflicting  evidence,  plain- 
tiff failed  in   this  behalf  •       ithout  going  into  an  extended  discussion 
of   che  evidence,   we  are   satisfied,  after  a  careful  review  of   the  record, 
thrt   the   court  was  fully  justified  in  resolving  the  issues  in  plain- 
tiff's favor.     At   the  conclusion   of  all   the  evidence,    the  court  made 
the  following  comments   in  support  of  his  conclusions:      "ks  far  as  I   am 
concerned,  from  the  testimony  I  heard,  and  I   can  only  be  guided  by 
that,   I  honestly  believe  it  is   the  father's  money.   •»•  You  have  a 
situation  hero,   too,  where  your  witnesses  absolutely  disprove    the 
fact   that   it  is  a  joint  account.     I   cannot  see  it  any   other  way.  I 
want   to  look  at  it   the   same  as   the  jury  would."     Mr.   Schwartz   (counsel 
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for  plaintiff):      "Shall  I  point  out  some  of   the  conflicting  testi- 
mony?"    Ihe  Courts     H^ny  man  in  the  courtroom  oould    tell  it  was 
conflicting*     I  was  fully  convinced  that  the  money  was  Mr.  Piatt's 
to  start   out  with.     You  take:  all  of   these  checks  and  all  the 
deposits  made  in  the  name  of  Saeob  Piatt,  it  looks  like  it  is  J&cbb 
Piatt's  account." 

Certain  salient  facts  are  undisputed.     In  response  to  a 

subpoena  duces  tecum,   the   garnishee  produced   documents   showing  the 

al 

transfer   of  S50C  "by  Jacob  Piatt  from  his  person  account  to  the  joint 

account  July  1,   1955.      The  ledger   sheets   of   the  hank,   and   deposit 
slips  produced,  all  show  the  deposits   as  being  made  into  the   account 
of  Jacob  i'latt.     In  response  to  ajfegftena  Aa&gg  tyosau  the  latter  pro- 
duced six  checks  as  being  the   only  ones   that  he  could  find  out  of  a 
grsat  number  drawn  against   the  account,   substantially  all   drawn  by 
him.     t%  further  appears   that  J-icob  and   Gustay  Piatt  were  the  only 
ones    to  make   deposits  in  the  joint  account,   .although  intervener 
claims   that  both  received  the  money  from  her  when  they  made  deposits, 
and   that  ahe  got  it  from  her  husband.     The  twelve  deposit  slips,   ex- 
tending from  September  17,   1935,   to  January  11,  1933,  all  show  that 
the  money  was  deposited   to  the   account  of  Jacob  Piatt,   and  not  to 
that  of   "Jacob  Piatt  and  Eva  Stone."     Seven  of  these  deposits  were 
actually  made  by  the   debtor 9  and  five  by  his  brother,   Gfustav  Piatt. 
.'Ithough  the  Iddger  sheets  show  that  39  checks  were  drawn  on  the 
acoount,   only  six  of  them  were  produced  in  court  arid   introduced  in 
evidence.      The   other  83  checks  are  unaccounted  for,  and  plaintiff 
argues   that  they  were  not  produced  because   they  would  have  been 
damaging  to  intervener's  claim  to  ownership  of   the  funds.  Mrs.  Stone, 
although  claiming  that;  the  £500  in  the  account  was  her   own,   could 
not  satisfactorily  explain  just  how  it  got  into  Piatt's  personal 
aco  ount . 

although  the  findings   of   the  court  are  not  conclusive,  it 
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has  "been  generally  held  that  they  will  not  be  disturbed  by  a  re- 
viewing court  unless  clearly  against  the  weight  of  the  evidence. 
(Ledbetter  v»  Jvans?  290  111.  .pp.  533;  Hadley  y.  .'hite,  367  111. 
406,  409.)  The  court  indicated  its  findings  and  the  reasons  there- 
for, and  we  think  that  these  finding*;  are  abundantly  justified  "by  the 
evidence  adduced  upon  the  hearing. 

The  legal  proposition  contended  for  by  the  intervener,  under 
her  first  point,  is  supported  by  cases  decided  prior  to  the  amend- 
ment of  section  1  of  the  Garnishment  ^ct  (Illinois  Bev.  r;tats,  1937, 
chapter  62)  in  1923.  Since  the  amendment  the  courts  have  held  that 
the  amendment  allows  the  judgment  creditor  to  avail  himself  of  the 

process  of  garnishment  in  proceedings  against  the  interest  cf  his 

— — - 

judgment  debtor  where  a  debt  is  due   such  debtor  and  another.     In 
Alexand^r_x?„i'iy3  A^VjfJ^ism&lJBo^^Z^  111.  ..pp.   315*   a  stock 
certificate  \-as  held  by  the  bank  under  an  escrow  agreement  for   the 
benefit   of   the  judgment   debtor,    Alexander  and  another,  upon  payment 
of   certain  obligations.      The  judgment  creditor   Bought  by  garnishment 
to  reach  .  lexander' s  interest  in  the   stock  certificate.     In  affirming 
the  judgment  in  favor  of  plaintiff,   the  court  held   that  garnishment 
was  pToper   to  reach  the  interest   of   the  judgment  debtor,  notwithstand- 
ing another  person's  interest  in   that  same  certificate.     In  Boksa 
y.  Buafaanieo,,  245  111.  .-pp.   602,   the  garnishee  contended    that  a  judg- 
ment  creditor   of   two   or  mora   judgment   debtors   could  not  maintain 
garnishment   to  reach  a  debt  owing  to  one  of   the  joint   debtors,  but   the 
court  held   that  sec.  1  of  the  Garnishment  Act,  as  amended  in  1923* 
changed    the  law  and  nullified   the  rule  enunciated  in   the  earlier  case 
of   Me  gel  Cooper  &  Go.  y.   U?huepky   167  111.   522  # 

In  Brown  v.  ffirest  ITational  Bank,   ^71  111.  &£p*  424,   the   judg- 
ment  debtor,  Brown,  and   his  wife   had  a  joint  bank  account  with  the 
garnishee,   and  plaintiff  sought   to   reach  by  process  of  garnishment, 
Frown's  interest  in   the  joint   account.     Plaintiff  failed   to   recover 
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because  he  did  n*>t  show  that  Brown  &ctua?J.y  had  any  money  in  the 

account,  hut  in  discussing  the  facts   the  court  intimated   that 

plaintiff   could  hare  recovered,   had  he  shown  the   judgment  delator's 

heneficial  interest,    saying  (p.   426): 

"But  this  fact   [that  either  could  withdraw  funds]  would  not 
warrant   the  conclusion   that   the  plaintiff  was   entitled    to  a  judjjnent 
against   the   garnishee  if  part   of   the  money  on   deposit  "belonged   to 
B.H.Brown*  as  receiver  in  the  five  cases  mentioned,  and  part  x,o  Rose 
Brovm,  his  wife.     The   only  money  that  could  he  subject   to  the  pay- 
ment  of  the   judgment  against  3rown  weald  he  his  o^n  money." 

In  referring  to  grown  y.  J7xr at  national  Bank^  the  author, 

in  an  article   in  the  Illinois  Law  leview,  vol.  o2,  p«  59,  made    the 

following  comment  J 

"Actual  heneficial  ownership  governs  when  a  creditor  of  one 
party  seeks   to  garnish  the   jor.nt  account.      This     is&ue  receenily 
arose  in  Illinois  in  Brown  v.  ITirst  national  Bank.     There,  a 
creditor   of   the  husband  was   seeking   fce  ga;nish  a  hank  deposit  pay- 
ahle   to  'R»  H»  or  Bose  Brown'    (hushand  or  wife),  with  an  accompany- 
ing agreement  that  either  sight  wi ^hdraw  all  of   the  deposit*     The 
hushand1 s   defense  was   that  in  fact  none   of   the  money  was  his.     The 
action  was  dismieoed,    the  court  holding  tfeat  the  garnishor  was 
limited   to   the  husband's  own  interest  in  the  account,  and   that  the 
garnishor  did  not  make   out  a  ^rima  facie  ease  felsat   the  money  belonged 
to  the  hushand   simply  hy  showing  the  joint  form  of   the   account.  There 
arc  few  other  decisions   on  this   que  si  ion,  "but   all   seem  agreed    that 
the  depositors  may  show  the  actual  ownership  of  the  funds." 

After  a  careful  review  of   the  s  videnoe  we  have   reached   the 

conclusion   that  plaintiff   sufficiently  established  his   claim  that  the 

funds  in  the  joint  account  "belonged  to  Piatt.     The  court  so  found 

and  the   evidence   supports  his  conclusions.     Therefore,    the  judgment 

of  the  Municipal  court  is  affirmed. 

Burke,  P.  J.,  and   vulliva?i,  J.,  concur. 
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OLGA  Y3LMLA1CD,  AJQBB   LO.  .., 
G.    ,-.  mSRHSBT,   CHPJST  LILL3SCL 
and  LUCILLE  RHB2JSB, 

Appellee, 


SCHILLiSR  KAIS.3TC, 
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MR,  JUSTICE  7RISSD  VSlZVmSL   TE3  OPUJIQH  O?  TK3  COURT. 


On  December  25 ,  1935,  a  Pord  V-8  passenger  automobile, 
driven  by  Simon  Kjelsaas,  and  having  as  passengers,  Olga  Yelmland, 
^rnei  Lowe,  G.  W«  Henriksen,  Christ  Lilledal,  and  Lucille  Rhodes, 
collided  with  a  Pord  truck  driven  "by  ^chiller  Kaiser,  in  which 
Mb  wife,  Louise,  was  a  passenger,  on  Irving  Park  boulevard  near 
its  intersection  with  Sayre  avenue.  The  five  passengers  in 
Kjelsaas1 s  car  brought  suit  in  the  Superior  court  (appealed  as 
General  So*  40440)  to  r  ecover  for  personal  injuries  seris$ng'  out  of 
this  accident.  Kaiser  and  his  wife  Drought  another  action  against 
Kjelsaas  in  the  same  court  (appealed  as  General  Ho*  40441).  Both 
actions  were  consolidated  and  tried  together.  Lucille  Rhodes, 
one  of  the  original  plaintiffs  in  40440,  was  dismissed  "before 
trial  on  plaintiff's  motion.  In  cause  No.  40440  the  jury  returned 
verdicts  in  favor  of  Olga  Yelmland  for  $800;  in  favor  of  ;.rnei  Lowe 
for  &75;  in  favor  of  G.  V«  Henriksen  for  $2381  and  for  Christ 
Lilledal  in  the  sum  of  $75.  In  case  ffo*  40441  a  verdict  of  not 
guilty  was  returned  as  to  the  claims  of  Schiller  Kaiser  and  his 
wife.  Judgment e  were  entered  on  the  verdicts  of  the  jury,  and 
two  separate  appeals  were  prosecuted  to  this  court,  where  an  order 
of  consolidation  was  entered  during  the  pendency  of  theee  appeals. 
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In  order  to  avoid  confusion  of  the  nunerous  parties  involved,  the 
plaintiffs  in  oause  ITo.  40440  will  be  referred  to  as  appellees,  and 
Kaiser  and  his  wife  as  appellants. 

The  sole  ground  urged  for  reversal  of  these  two  causes  5  a 
that  the  verdicts  were  against  the  manifest  weight  of  the  evidence. 
The  accident  occurred  at  about  5:45  on  the  afternoon  of  the  day  in 
question.  Kjelsaas  was  driving  the  Ford  V-8  passenger  automobile 
in  an  easterly  direction  on  Irving  Park  boulevard,  and  had  as 
passengers  in  his  car  the  appellees  herein.  At  4*30  p.m.  they  had 
left  Barrington,  Illinoisp  where  they  had  attended  a  Christmas  party 
that  started  December  24th.  Cubstantially  all  the  witnesses  agreed 
that  a  heavy  snow  storm  had  been  raging  for  some  two  or  three  hours 
prior  to  the  accident.  Appellees  were  driving  in  the  south,  or 
eastbound  lane  of  Irving  Park  boulevard.  Kaiser  and  his  wife  were 
proceeding  in  the  north  or  westbound  lane  of  Irving  Park  boulevard* 
in  a  Ford  truck  with  an  enclosed  cab.  Kaiser  testified  that  he  saw 
two  cars  approaching  him  from  the  west,  and  that  when  he  was  some 
200  feet  from  the  car  farthest  west  it  pulled  out  from  behind  the  car 
which  preceded  it  and  came  toward  Mm  in  a  diagonal  direction  and 
completely  across  Irving  Park  boulevard  to  the  north  or  outer  lane 
in  which  he  was  driving,  and  that  the  right  hand  side  of  both  cars 
collided;   that  after  the  impact  appellees'  car  was  completely  off 
Irving  Park  boulevard  and  up  against  a  fence  several  feet  north  of 
the  highway,  facing  in  a  westerly  direction. 

Martin  M.  .nderson  and  his  wife,  Corrine,  of  ilgin,  Illinois, 
were  the  occupants  of  the  eastbound  oar  which  immediately  preceded 
appellees.  Mr.  Anderson  testified  that  through  the  rear  view  mirror 
of  his  car  he  observed  appellees'  car  proceeding  diagonally  aoross 
Irving  Park  boulevard  to  the  north,  and  Mrs.  ,oaderson  said  that 
through  the  door  and  window  she  also  saw  appellees'  oar  cross  Irving 
Park  boulevard  anc  strike  the  truck  of  appellant ♦ 
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3mest  A.  Huoksoll  testified  that  he  was  driving  a  Chicago 
surface  Lines  feedei  "bus  in  a  westerly  direction  on  Irving  Park 
"boulevard,  about  200  feet  "behind  Kaiser's  truck,  and  saw  a  pair  of 
headlights  coming  from  the  opposite  direction  toward  Kaiser's  truck 
diagonally  acrosB  the  road  to  the  north  side  without  changing  its 
direction. 

There  is  also  the  testimony  of  Max  J.  .',ltman,  a  po.lice 
officer,  who  was  called  to  the  scene  of  the  aeei&ent  immediately 
after  the  collision*  He  said  that  he  found  appellees'  car  completely 
off  Irving  Park  boulevard  on  the  north  side,  facing  in  a  westerly 
direction;  that  he  then  proceeded  to  the  police  station  and  talked 
to  Kjelaaas,  the  driver  of  appellees'  oar,  who  told  him  thatfc  he  had 
l03t  control  of  the  ear,  that  the  accident  was  his  fault,  ami    that 
he  would  take  care  of  it. 

Although  there  is  a  conflict  in  some  of  the  evidence,  the 
witnesses  are  in  substantial  agreement  that  it  was  a  stormy  night, 
with  a  blizzard  raging,  accompanied  "by  a  northeast  wind,  which  made 
driving  exceedingly  difficult.  ...11  the  witnesses,  except  one,  testi- 
fied that  as  Kaiser  approached  the  two  cars  coming  from  the  west, 
appellees'  car  turned  out  of  its  lane  in  a  northeasterly  direction 
and  proceeded  across  the  highway  toward  Kaiser' s  truck. 

Host  of  the  witnesses  testified  that  the  accident  happened 
on  the  north  side  of  Irving  Park  "boulevard,  thus  supporting  the  con- 
tention of  appellant  and  the  testimony  of  Mr.  and  Mrs.  Anderson, 
Hue ks oil  and  Altman,  the  police  officer.  Three  of  the  appellees 
did  not  testify  at  all.  Kjelsaas  gave  a  different  version  of  the 

collision* 

There  is  also  evidence  that  five  dry?,  after  the  accident, 
Kjelsaas  made  payments  on  the  hospital  hill,  and  it  is  argued  by 
appellant  that  this  ciroumetanoe,  together  with  the  fact  that 
he  did  not  join  in  the  suit,  furnished  an  inference  that  he  con- 
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sidered  himself  as  the  cause  of  the  accident. 

ji.aide  from  the  contention  ti»t  the  vardicts  -wore  not 
against  the  manifest  weight  of  the  evidence,  appellees  argue 
that  the  negligence  of  the  driver,  Kjelsaas,  cannot  he  imputed 
to  the  passengers  in  his  car.  Nevertheless,  if  his  negligence 
was  the  proximate  sause  of  the  accident  it  would  not  justify 
verdicts  against  the  Kaisers. 

After  a  careful  consideration  of  all  the  evidence,  we 
are  of  the  opinion  that  the  verdicts  are  contrary  to  the  manifest 
weight  of  the  evidence  and  that  the  cause  should  he  retried. 
:herefore,  the  judgments  of  the  Superior  court  against  Schiller 
Kaiser  in  cause  ITo.  40440  are  reversed  and  the  cause  is  remanded 
for  a  new  trial. 

TOQKESSS  T        AHD  QAfSB  KSMMi 


Burke,  P.  J.,  and  Sullivan,  J.,  concur* 
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This  we.«M  «aa  MnB«114site<!  on  appeal  with  «**•  ??©♦  *. 
out  ef  she  sans  aooltf^t  that  la  ts©%  forth  in  the  •pinion 
in  that  lUHlMlHU  whiah  hnw  this  day  been  m«ft# 

the  eonolusitssft®  fch®»®  feiurteft  «r«  UftvnlM  nppUaaifcle  t« 
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OH.    JUSTICE   WSLXSS  IMLIVF-HED   THE   OPINIOE   0.V   EHS    GQUST, 

Plaintiff  was  bitten   "bv    a  dog  owned  by   defendant   and 
brougnt    suit   lor  damages   resulting  from  the  injueies    sustained. 
She    iad  a  verdict   and  jui,£ment   lor  34,000,    fro:u  which  defendant 
appeals,   urging   as   ground  lor  reversal   that   the  award  was  grossly 
excessive;    that  plaintiff  failed  to  prove  vicious  tendencies  on 
the  part  of  the  dog  and  knowledge   thereof  "by  defendant;    that   cer- 
tain  prejudicial   testimony  tending  to  prove   scienter  v%s  errone- 
ously admitted. 

At   tne    time    suit  was   instituted  plaintiff's  name  was  Louise 
Iwert.      She   subsequently  married  Herbert  iomde.     On   the   evening  of 
July  17,    19  33,    she   accompanied  iumde  and  fcrs.    Graee   Jacobs  to   a 
tavern  w.:ioa  defendant  had  conducted  at  Harlem  avenue   south  of 
Koosevelt   road,   in  forest  Park,   Illinois,    for  many  years.      They 
occupied   a  bootn  in   the  tavern   to    the  rear  of    the  feajf  room,   There 
refreshments  were   served  "by  defendant.     Sis  police  dog,   named   "Ling", 
followed  him  lata    the  tavern.      As  plaintiff,   who  was  apparently  fond 
of  dogs,   proceeded   to  pet  him,    the  dog  hit  her,    tearing  off  more  than 
half  of  her  right   ear. 

Plaintiff  testified  that  immediately  after  she  was  bitten 
Kunde  gave  her  several  aandkercniefe  and  defendant  came  in  with  a 
towel,  to  stop  the  flow  of  blood,  and  remarked,  "That  is  the  second 
time  the  dog  has  bitten  someone.  Just  two  weeks  ago  he  bit  a  boy 
in  tue  seat  of  his  pants."  Counsel  objected  to  the  statement  at- 
tributed  to   defendant,    but    the   court   admitted   it  as  part   of  the 
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res  gestae.      It  has  been  held   that   a  declaration  made  or   an  act 
dor©   sStrv   the  nappS&iag  of   the   principal   fast  *;-ay  be   admissible 
as  part  of  the   re  a  gestae   "when   it   is   so   inti        sly   interwove*    "ith 
the  principal    f--?.ct  by  the   surrounding  eireumstanees   as   to   :*£ise  a 
reasonable  presumption   that   it  was  made  or  don©  under   the  ixamfdiate 
influence  of   tne  principal   transaction   or   event   itself   arid   is   the 
spontaneous  utterance  or  expression  of  thoughts   created  by,   and 
•primririff  out  of,    the  transaction   itself   rat:;   r  t.aan    tn.e   result   of 
any  orei^editation   er  design."      (22  Corpus   Juris,    sec.    545,   pp. 
455-6-7).      The    statement   attarlftuted   to    defendant  was  ii-ade   almost 
immediately  following;  the  assault    and  vm  properly  received  in 
evidence  under  the  numerous   authorities   cited  in   22  Corpus   Juris 
443,    et   sec.        moreover  the   state Bient ,    if  made,   was   an   admission 
against   interest   and  was  admissible  for    this  additional    reason. 
Defendant   denied  having  made   such  &  statement,    and  testified   that 
when  plaintiff   stepped   out  of   the  Beeth  and  was  about    to  pet  the 
dog  he  warned  her  to    "leave  him   ala&e,  Keep   away  from  him";    that 
nevertheless   she   approached   the    leg,    saying,    "Beautiful  dog,   oh 
King"   and    then   get   down  on   one  knee  arid  put  her  arms  around  the 
dog,    and    that   a  sisWKt   later  he  heard  her   scream  and   say,    "He  bit 
me."     The   conflict   in   the   evidence  as   to  whether  plaintiff  had  been 
warned   and  also   as  to   the   Statement   attributed    ,o  defendant,  were 
prooerly  questions  of  fact   submitted  to   the  jury,   and  if  tne  jury 
believed  that   defendant  made    such   a   statement   they  were   justified 
in   finding  that   the   tendencies   of   the  dog   to   bite  mankind,    and 
knowledge   thereof,    aaa  been    sufficiently   established   to   justify  a 
verdict   in  plaintiff's   favor. 

There   is  no   dispute   as   to    the   character  and   extent   of   the 
injuries   SUStainee  by  plaintiff.      GUe  was  immediately  taxen    to    the 
Oak  Park  hosnitaj  ,   -where  Dr.    John  V.    Tope   cauterized  ana  bandaged 
the  wound   SMd    sA  ii  1st  area   first    aid.      The   following  day  he  ad- 
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ministered    t&e   lirsi   of  a   series  ol'    feYCB  ly-one  injecti  ji-s,    ka«VB  as 
the  Pasteur   treatment.      Jr.    lu-pe    testified   that   about   two-thirds 
of  piaii  tiff's   ear  had  baea    torn   off.      J*«  wee^s    -i't.r   fat   injury 
he   T^rior^ed   a  elastic    surgery  operation,    cutt^n^  a  large   flay 
from  aer  ueck   ;iad  joining,    it    &•    •"i"    ••*»    ^^   •**  attempt   to  make   a 
new   ear.      Plaintiff   stayed  at   tne  hospital   four   or    five   days   at 
the   time,   and  returned  in  aepteihaer,   when    tne   sur^  -on,   under  a 
general     anaestuetic,    "out   away    the   lower   e*d   of    uie  pedicle,    and 
brouBnt    that   up."      ur.    lope  last   treated   pxaiutiff   in  C/CtolT, 
1933,    and   stated   tnat     ae   tuen   found   the   ear   improved,    but   swollen 
fro:.',   the  operation,    and   that   tuere  «as   a  5C>»  disability  oi   tne    ear. 
"It  mignt   take   two   or  tnree   subsequent    operations   to    relieve   that 
condition.      To  rebuild  she   ear  tuere  w  .11  have  to   be   seat   cartilage 
taken   out   oi'  one   oi    aer   ribs   and  put   in   the    ear.      h-ose    edges  will 
have   to  be   freshened*    and   then  we  will  have   to   attempt   to  bring  up 
the   sjiin.      Sometimes   it   tatces,    sometimes  it   doesn't.      1    think   tne 
ear  can   be  improved  very  radically,   but   it  will   show  the  mark  of 
the   scar  and   tne   ear  wiix  not   be   tne    same. *     Plaintiff's  hearing 
was  not   affected,      her  doctor  bill  w&,s  sf>?bu.      In  addition   to  this 
she   incurred  expense   for  a  series  of  -k-ray  treaime ...ts   to    re.  ove 
the  nair  i'rom  tne   skin   tu&t  had  been   grafted  on  tea?  ear,    s&d  also 
hospital  bills.      She  undoueteij.y   suffered   consideraole  paiii  for 
several  days   after  sue  was  bitten,    and  if    sue   desires   to    improve 
the   appearance  of  -ier   ear,    farm^er   surgery    sad    tne   expense   incidental 
thereto  will  be   required,      under  the   circumstances  we   do  not    think 
the  verdict  was   excessive.      Ine   case  was   fairly  tried,    Bad  we   find 
no   convincing  reason   lor  reversal,      inerefore   tne  judgment   oi'   tne 
superior   court    should  be  affirmed,    and    it    is    so   ordered. 

ATR  BBSS. 

Burke,   P.    J.,    sno    Sullivan,    J.,    concur. 
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In  the  Matter  of  the  Estate  of 
RICHARD  T.  CRANE,  JR., 
Deceased, 


ROBERT  HANSEN, 

Appellee,  j         ::IRCUI1  COURT 

,00  ) 

vs.  ) 

)  / 

JOHN  K.  PRENTICE  and  CONTINUAL      )  / 

ILLINOIS  NATIONAL  BANK  AND        )  ./ 

TRUST  COMPANY  OF  CHICAGO,         )  ~  rv  ^  T  \         •»  ffc  l%"  T 

Executor,  j  29  8  I* A*  6  27 

Appellants.  ) 

MR.  JUSTICE  SULLIVAN  DELIVERED  THE  OPINION  OF  THE  COURT. 

Robert  Hansen  filed  his  petition  in  the  Probate 
court  of  Cook  county  in  the  matter  of  the  Estate  of  Richard  T.  Crane, 
Jr.,  deceased,  averring  that  he  was  a  beneficiary  under  Art.  5  of  de- 
cedent's will  and  praying  that  the  court  direct  the  executors  of  said 
estate  to  pay  him  T?9t  5f-8,25,  the  alleged  amount  of  his  legaoy,  with 
Interest  thereon.   The  executors  of  said  estate  filed  an  answer  to 
the  petition  denying  that  the  petitioner  was  a  beneficiary  and  that 
he  was  entitled  to  a  legacy  in  the  amount  claimed  or  in  any  amount. 
The  matter  was  tried  before  the  Probate  court,  where  an  order  was 
entered  denying  Hansen's  petition.  Upon  appeal  to  the  Circuit  court 
of  Cook  county,  where  the  cause  was  considered  de  novo,  a  judgment 
was  entered,  which,  after  finding  that  petitioner  was  a  servant  in 
the  personal  employment  of  the  decedent  at  the  time  of  his  death, 
that  the  total  amount  of  petitioner's  wages  during  his  employment  by 
the  decedent  was  $9,558.25  and  that  the  testator  under  and  by  virtue 
of  the  aforesaid  Art.  5  of  his  will  bequeathed  to  the  petitioner  the 
sum  of  §9,558,25,  directed  that,  out  of  the  estate  of decedent  and  in 
due  course  of  the  administration  thereof,  the  executors  pay  said  sum 
to  Hansen  with  Interest  thereon  at  5%   from  November  ?,  1932.   There- 
after, upon  motion  made  by  the  executors  to  set  aside  the  Judgment 
and  for  a  new  trial,  said  Judgment  was  set  aside,  the  motion  for  a 
new  trial  was  denied  and  Judgment  was  entered  modifying  the  pre- 
vious Judgment  only  as  to  the  amount  of  the  legacy,  the  modified 
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Judgment  containing  a  finding  that  the  total  amount  of  petitionee's 

wages  while  In  the  employ  of  decedent  was  ?&8,887.  Judgment  In  the 

latter  amount  was  entered  because  of  the  fact  that  during  a  part  of 

the  period  of  employment  set  forth  In  the  petition,  namely  from 

August  1,  1922,  to  January  1,  1924,  "Jerseyhurst,"  where  petitioner 

was  employed,  was  owned  by  testator  and  his  brother  Charles  R.  Crane 

as  tenants  in  common,  and  Hansen  was  paid  out  of  an  account  made  up 

of  funds  Jointly  supplied  by  the  two  brothers,  decedent,  Richard  T. 

Crane,  Jr.,  and  Charles  R.  Crane.   The  trial  court  properly  found  and 

held  that  wages  paid  by  Charles  R,  Crane  could  not  be  added  to  wages 

paid  by  the  testator  to  determine  the  amount  of  petitioner's  legacy 

under  Art.  5  of  the  decedent's  will.   This  appeal  is  prosecuted  by  the 

executors  to  reverse  the  modified  Judgment  for  ii?8, 887,  rendered  in 

favor  of  petitioner  on  July  16,  1957. 

The  material  allegations  of  Hansen's  petition 

are  as  follows:    "That  Richard  T.  Crane,  Jr.,  died  on  the  7th  day  of 

November,  1931,  leaving  a  Last  Will  and  Testament,  one  article  of 

which  reads  as  follows: 

■ 'Fifth:  I  give  and  bequeath  to  each  servant  in  my  per- 
sonal employment  at  the  time  of  my  death  a  sum  equal  to  the  total  a- 
mount  of  such  servant's  wages  as  such  from  the  time  of  entry  into  my 
service  to  the  date  of  my  death. ' 

"That  petitioner  was  a  servant  in  the  personal 
employment  of  the  decedent  at  "Jerseyhurst'  in  Walworth  County,  Wis- 
consin, having  entered  into  the  service  of  decedent  on  August  1,  1922 
and  that  he  was  so  employed  on  the  date  of  the  death  of  the  decedent. 

"That  the  total  amount  of  wapres  received  by 
petitioner  from  decedent  as  such  servant  was  $9, 558.25." 

As  heretofore  stated  respondents  filed  an  answer 
to  the  petition  denying  that  Hansen  was  a  beneficiary  under  Art.  5  of 
the  decedent's  will  and  that  he  was  entitled  to  a  legacy  in  the  amount 

claimed  or  in  any  amount. 

The  contentions  of  the  executors  as  stated  in 
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their  "brief  are   that,    "though  admittedly  the  petitioner  was,   "by 

the  very  nature   of  his  labor,  a  servant,  he  was  not  a  servant  of 

this  testator  within  the   intention  of   this   testator  as   expressed 

in  Art.  5  of  his   Will.     And  it  is   our  contention  that  the  trial 

court  erred,  as  a  matter  of  law,   in  concluding  that  petitioner  was 

a  servant  in  the  personal  employment  of   testator,  and   that  he  was 

such  at   the   time  of  testator* s  death." 

Petitionees  position  is   that  "he  qualifies  as  a  servant 

in  the  personal  employment   of  decedent  at  the  time  of   testator's 

death  "by  virtue   of  his  employment  "by  testator  at  « Jerseyhurst,'   a 

summer  estate   owned  by  the   testator  on  Lake   Geneva  in  the  State  of 

.<isconsin  and   that   therefore  he  was  a  legatee  under   the  Fifth 

Aeticle  of   testator's  Will*" 

The   evidence  presented  to  the  Circuit  court  is  contained 

principally  in  a  stipulation  entered  into  between  the  petitioner  and 

respondents  and  their  r espective  counsel*     The  stipulated  facts  are 

set   forth  in   the  abstract  of   record   as  follows* 

"Robert  Hansen,  petitioner,  by  his  attorney?   George  ¥illiam 
Sullivanp   and  Cornelius  Crane9  John  K.  prentice  and  Continental 
Illinois  National  Bank  and  Trust  Company  of  ChicagOj   the  Executors 
of  the  above  entitled  estate,  respondents?  by  their  attorneys p 
Ashcraft  &  Ashcraft,  DO  H3R3BY  STIPULATE  AND  AG&23  that  the  following 
are  facts  material  to  the  matter  of  the  petition  of  said  petitioner! 

"Petitioner  claims  to  be  a  legatee  by  virtue  of   the  following 
clause  of  the  Last  ¥ill  and  Testament  of  Richard  T.  Crane t  Jr.j   de- 
ceased, which  follows i 

Ht3?if  tht     I  give  and  bequeath  to  each  servant  in  my  personal 

employment  at  the   time   of  my  death  a  sum  equal  to  the  total  amount 

of  such  servant's  wages  as  such  from  the  time  of  entering  into  my 
service   to  the  date   of  my   death** 

"Richard  T»  Crane,  Jr.j,   (hereinafter  sometimes  called 
Testator),   died  in  Hew  York  City  on  November  7,  1931p  at   the  age 
of   58  years.  He  had  been  in  the  2ast  about   two  weeks  prior  to  October 
24,  1931  e   on  which  date  he  was   stricken  viith  the  illness  resulting 
in  his  death.     His 
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city  home  was   at   1550  Lake  Shore     rive,    in   3kie&gO*     Hie   summer 
residence  was  located   at  Ipswich,  Massachusetts,  upon  an  ocean 
front  estate   of  1900  acres  which  he  acquired  by  purchase  in  191G, 
named  it   'Castle  Hill,'    and   improved   it  with  a  residence   of  seme 
fifty  rooms t   outbuildings,   swimming  pool,   tennis  court,   etc.  He 
also  had  a  residence  at  Jekyl  Island,    Georgia,  where  he  and  hie 
family  spent   audi  time,   particularly  duringntnter  seasons.     His 
principal  place   of  business  was  in  Chicago,   lie   having  been;,   for 
practically  all  of  his   adult  life,   an  official  of  Crane  Go.   of    that 
city,    and  for   the  last    seventeen  years   of  his  life,   its  President. 

H0n  January  8,  1912,   testator  and  his  brother,  Charles  R, 
Grane,   acquired   title   to   the  country  place   of   their  father,   Richard 
T.  Crane,   Sr.,   at  Lake   Geneva,   known  as    'Jerseyhurst,*    the   same  being 
devised   to   them,   as  residuary  legatees,  in   the   will   of   said  Richard 
T.  Crane,   Sr.,   who  died   on   said   date* 

"Jerseyhurst  consisted    of  S©*3  acres   of  ground p  having  a  1935 
foot  frontage   on  Lake   Geneva.     It  was  improved  by  the   original 
residence  used  by  3aid  I  ichard  T.  Crane,   Sr.,    the  father,   during  his 
lifetime,  by  his  widow  thereafter  until  1922,  and  unused   thereafter 
until   the  death  of  Richard   T.  Crane,   Jr.,   except  for   one   or    two 
summer  seasons  by  a  niece   of  !  iehard  T.  Crane,  Jr.     Also  there  were 
thereon  three   other  residences,  a  superintendent's  cottage,  a  boat- 
house  ,  miscellaneous   garages   and   out-buildings,   a  greenhouse  and  a 
barn. 

"By  the  Sill  of  Richard   T»  Crane,  Sr.»  Ms  widow  was  given 
a  life   estate   in   this   property,   except   as   to  those  houses  customarily 
oocupied  by  some   of  his  children  and   a  daughter-in-law,   as   to  which 
said  children  and  daughter-in-law  were   given  the  right   to  continued 
occupancy  for   their  lives    or   for   the  life   of  his  widov/.       lso  by   said 
will  of   their  father,  Sichard  T.  Crane,   Jr.,  and  Charles  R.  Crane 
were  charged,  upon   accepting  the   devise,  with  the  following: 

"'To  pay  all   the   cost  and  expense   of  keeping  all  of  my 
said  country  place  at  Lake   Geneva,    Wisconsin,   and   all   the  houses 
and  other  buildings   thereon   (hereinbefore  referred   to  in  Subdivision 
Second  of  PARAGRAPH  S8G019  of   this  my  v/ILL),   in  good  order  and  repair, 
and   to  keep  up  the   same   in  the    same   way  and  condition  as   I   have  here- 
tofore kept   the   same,   and  to  supply  to  my  said  wife  and  my  other 
children  occupying  houses   thereon,    the  vegetables,  fruits,  milk  and 
all   other  supplies  from  s   id  place  for   the  use   of  themselves  and 
families,   in   the   same  mamer  as  I  have  heretofore  been  accustomed  to 
supply  the    same, and  also   to  keep  up  and   operate   the   steamer  heretofore 
used   in  connection  with  said  place  and   supply  the  men  for   the   same  as 
I   have  heretofore   done,   and  also  to  pay  all   taxes,   special  assess- 
ments and  all   other  public    charges   on   said  country  place   and   on  all 
the  houses  and   other  buildings   thereon.     It  is,  however,  my  intention 
that  my  said   sons  shall  not  be  under  any  obligation   to  expend  any 
money  for    the  household  expenses   of  my  said  wife,  Smily  Hutchinson 
Crane,    or  of  any  of  my  children,   paid  or  incurred  in  connection  with 
any  of   said  houses   or  buildings.' 

"On  December  2,   1912,  Charles  K.  Crane  and  Ui chard  T.  Crane, 
Jr.,   entered  into  an  agreement  with  the  widow  of  !  .ichard   f*  Crane, 
Sr.,  whereby   they  were   released  from  their   obligation  under  the  Will, 
as  aforesaid,   including  payment   of   taxes   on  and  maintenance   of 
Jerseyhurst   v^hich  agreement   continued   in   effect  until    Sugust  1,   1922. 
QA   this   date  by  an  agreement  of  June     2,   1922,  between  Gharles  p.. 
Crane  and  /ichard  T.  Crane,   Jr.,   and    .he    said   widow,   she  was  released 
from  the    obligation   of  maintenance   of   Jerseyhurst  and   payment    of 
taxes    thereon,   and  she  conveyed  her  interest  in   said   property  to  said 
Charles  B.  Crane  and  Richard  T .  Crane,   Jr.,   who   reassumed   the 
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obligation   of  maintenance   and  payment   of   taxes  aforesaid.     On 
January  1»    1924,    by  an  agreement  between  Charles  F. .    Z.rane    and 
]  iohard    1.  crane,   Jr.,    title   to  said  property  was  conveyed    to 
Richard   I .   Crane,   Jr.,   and  by  said   agreement  he   assumed    the  per- 
formance   of  all   the   obligations  with  reference  to  this  country 
place,  with  which  he  and  his  brother,   Charles  R.  Crane,   were 
charged  by   their  father's   will* 

"In  pursuance   of    the  last  mentioned   agreement,  hichard  T. 
Crane,   Jr.,   paid    the   taxes   on   and   the  cost   of  maintaining  these 
premises  until  his   death,    except   that    the   occupants   of   the  various 
houses  paid  for   the  decorating  and   remodeling  of   the  houses 
oocupiad  by   them. 

"Mchard  I.  Crane,   Jr.,   also,   after  January  1,   1924,  until 
his   dea,th,   carried   and  paid    the  premium  on     brkmen's  compensation 
and   employers  liability  insurance,    the   same  having  been  procured 
by  his  personal  secretary,   John  K.  Prentice,   pursuant    to  general 
direction  of  I  f .  Crane   to  cover  all   possible   liabilities  and  losses, 
direct  and   contingent,   for  which  he  might  be   responsible   in  connec- 
tion with  all  his   properties. 

"During  all  the  period  from  August  1,  1922,   to  the  death  of 
hichard  3P«    Jrane,   Jr.,    this   property  was   occupied   and  used   almost 
entirely  by  nephew3  and  nieces   of  Charles  h.  Crane   and  Richard  T. 
Crane,   Jr.,   and  by  the  daurhter-in-law  referred   to  in  hichard  T. 
Crane,   Or.'s   '..ill.     hichard   I*  Crane,  Jr.,   visifced   the   place   some 
two,    three  or  four   times  during  some  but  not  all  of    the  years  during 
the   period  aforesaid,   and    then   only  for   a  week-end   or  a  day  as  an 
invited   guest   of   one  of    the  resident  families,    except  when  he  was 
there  for  two  Crane  Co.   outings   of  a   day's   duration  held  during 
these  periods   on   the   occasions   of   the  70th  and  7  5th  anniversaries   of 
the  founding  of  the  company. 

"During  the  period  from  ;».ugust  1,   1922,  to   the   date   of   the 
death  of  hichard  T.  Crane,   Jr.,   various  persons  were   employed  and 
worked   on   the   premises   aforesaid  under   the   direction  of  a  superin- 
tendent,   :^:el  Johnson.      This  Superintendent  was  paid  by  Charles  :  . 
Crane   and  hichard  T«  Crane,  Jr.  from  ^ugust  1,   1922  to  January  1, 
1924,   and   thereafter   by    Richard   I.  Crane,   Jr.,   until  his   d^ath. 

"The  manner   of  payment   of    the  wages   of   the  persons   employed 
as  aforesaid  upon    these   premises  was   from  vug-nst   1,   1922   to  January  1, 
1924,   as  follows:     :,t   the  end  of  e  .ch  nonth  the  Superintendent  sub- 
mitted  the   payrolls   to  H.  ?.  Bishop,   former  secretary  of  hi chard   T. 
Crane,   3r.,   and   acting  for   Jharles  h.  Crane   and  hichard   f.  Crane, 
Jr.,   and  he  wrote  a  check  to   each  individual   on   an  account   in  his  name 
in   the  L?irst  rfetional  Bank  of  Lake    Geneva,   funds  for  which  were   joint- 
ly provided  by  Char&es  E*  Crane  and  hichard  I .  Crane,   Jr.       >fter 
January  1,   1924,   the   same  manner   of  payment  was  used,  except    that 
the  payrolls  were   submitted   to  John  K«  Prentice,  secretary  to  hichard 
T.  Crane,   Jr.     Mr.   frentlce,    drew  his  check  to    e  ch  individual   on  a 
similar  account   in  his  name  in   the  Pirst  "rational  Bank  of  Lake   Geneva, 
funds  for  which  were   provided  by  hi chard   1 •  Crane,  Jr.      Printed    on  the 
upper   loft  hand  comer   of   the  form  of   cheok  used  were   the  name  and 
address   of   testator. 

"The  properties  on  Lake  Geneva  were  largely  summer  estates.  It 
was  the  custom  on  these  estates  to  reduce  the  staff  of  employes  during 
the  winter  months,   i.e.,    to  retain,   at  most,   only  a  part   thereof. 

"This  was   the  custom  at  Jeraeyhurst.     Prior   to  January  1,  19  30, 
it  was   the   practice   there   for  four  men,   in  addition  to   the   superin- 
tendent,  to  work   the  year  around.      la  addition   to   these  about   seven 
men  worked  from  about    the  middle   of  liarch  until  some   time  in  December 
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in  each  year  and  etill  others,  in  varying  numbers,  were  engaged 
occasionally*  A1bo»  at  some  time  during  January  and/or  February 
in  each  yecr,  the  men  who  worked  from  Harch  to  December  ra turned , 
at  the  summons  of  the  superintendent,  to  harvest  ice  for  the 
estate  ice   house.   lso,  additional  men  were  summoned  for  this 
purpose  when  needed, 

HOn  January  1,  1930  the  winter  staff  ..as  reduced  to  three 
men,  in  addition  to  the  superintendent,  and  for  the  winter  of 
1930-1931  it  was  reduced  to  two  men, in  addition  to  the  superin- 
tendent; the  number  of  men  working  from  Larch  to  December  was 
reduced  to  five  in  both  years;  and  the  occasional  labor  was 
almost  eliminated  in  these  two  years  except  for  harvesting  ice, 
*** 

"The  petitioner  was  engaged  at  Jerseyhurst  as  hereinafter 
set  forth,  and  ma  paid,  in  the  manner  above  stated,  the  amounts 
and  at  the  rates  hereinafter  set  forth;   [Here  follov/ed  the 
number  of  days  of  petitioner's  employment  each  year  as  gardener 
on  the  "Jerseyhurst"  estate  from  oigust  1,  1922,  to  October  17, 
1931,  hi 3  rate  of  wagB  per  day  and  the  total  amount  of  wages 
received  by  him  per  year  during  the  aforementioned  period, J 

"In  Ootober,  1931,  the  petitioner  and  all  other  employees 
at  Jerseyhurst  except  those  comprising  the  winter  staff  were  laid 
Off  by  the  superintendent.  Said  superintendent  had  no  express 
direction  so  take  this  action  on  the  date  he  did  or  any  other 
particular  date,  but  did  so  at  a  date  earlier  in  this  year  than 
in  pervious  years  pursuant  to  a  general  plan,  expressed  in  an 
operating  program  devised  in  October,  1929,  and  hereinafter  set 
forth,  to  reduce  expenses  to  testator,  and  also  pursuant  to  dis- 
cussions, regarding  reduction  of  expenses,  had  early  in  1931  with 
Charles  R«  Crane,  II  and  Lr.  Prentice,  and  as  a  result  of  widch 
the  superintendent  was  told  to  lay  off  all  employees  except  the 
winter  staff  as  early  in  the  fall  t£    that  year  as  he  could  and  yet 
have  the  essential  work  done. 

"On  February  15,  1923,  testator  wrote  to  two  of  his  nephews 
who  were  occupying  houses  at  Jerseyhurst,  as  follows: 

"»  Feb.  15,  1928. 

G  .  H.  Crane,  2nd, 
jx  .  S .  Oartz ,  Jr  • 

For  some  time  I  have  been  thinking  of  dividing  Jerseyhurst 
between  you,  but  am  rot  quite  sure  it  could  be  done  in  a  satisfactory 
way  without  you  consulting  with  each  other  and  finally  arriving  at  a 
plan  to  submit  to  me. 

A  medial  line  from  the  center  of  the  Lake  frontage  back  to 
the  main  road  would  £ive  the  same  area  to  each,  and  in  a  general  way 
I  would  think  Charles  would  take  the  Cast  and  Frederick  the  ,iest  end. 

It  id  a  matter  that  should  be  looked  at  in  a  broad  way  and 
with  no  particular  signifiance  one  way  or  the  other  as  to  absolute 
c  Q.'B.ali  ty . 

In  thi6  connection  I  would  have  to  have  a  release  from  wxnt 
Kate  and  urt  Jessie,  which  of  course  could  readily  be  obtained.  ..lso, 
in   the  er*nt  of  either  one  wishing  to  sell  the  property  I  would  want 
a  stipulation  that  it  would  be  first  offered  to  some  member  of  the 
family,  preferably  your  ..unts  and  Uncles. 
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It  is  Impossible  for  me  to  have  any  use  of  the 
place  and  naturally  I  wouldn't  want  to  have  the  burden  of  management 
or  the  cost  carried  on  for  any  considerable  length  of  time.   In  order 
to  help  the  carrying  charges  for  a  few  years  I  would  be  willing  to 
give  you  each  $10,000  a  year  for  five  year3,  after  which  time  I  would 
be  relieved  from  any  further  obligation  on  the  place. 

It  can  be  much  more  economically  managed  by  you  as 
there  are  oertain  things  unnecessary  to  keep  up  for  your  comfort  and 
convenience. 

As  Johnson  has  been  such  a  faithful  person  to  the 
family  I  would  expect  you  both  to  use  his  services  for  at  least  dur- 
ing the  period  for  which  I  would  help  to  maintain  it. 

Jerseyhurst  has  been  in  the  family  so  long  and  has 
meant  so  much  in  the  lives  of  all  of  us  that  I  am  anxious  to  perpetuate 
it  as  long  as  we  can  within  reason,   When  you  think  of  the  two  or  three 
generations  that  have  received  so  much  benefit  from  it  I  look  on  it  as 
somewhat  of  a  responsibility  on   you  to  conduct  it  well  and  in  a  proper 
manner. 

Think  this  ma  ter  over  and  I  will  take  it  up  with 
you  at  some  future  time. 

Affectionately, 

(Signed)  Uncle  Dick.' 

"This  arrangement  did  not  materialize,  one 
nephew  being  unable  to  accept  the  proposal  at  that  time. 

"John  K.  Prentice,  as  Secretary  to  Richard  T. 
Crane.  Jr.,  prior  to  and  during  the  period  from  August  1,  1922,  to  Mr. 
Crane's  death,  was  familiar  elth  practically  all  of  Mr.  Crane's  person- 
al, we  well  as  business  affairs,  having  general  and  specific  duties 
with  respect  thereto.   Among  his  many  duties,  he  handled  Mr.  Crane  s 
corresoondence,  looked  after  his  properties,  kept  his  recoras  and  ac- 
counts' and  paid  his  bills,  and,  as  heretofore  stated,  and  otherwise, 
handled  certain  payrolls  for  Mr.  Cranes- 

"In  addition  to  paying  wages  of  petitioner  and 
others  employed  at  Jerseyhurst,  as  heretofore  desoribed,  Mr.  Prentice 
looked  after  this  property  to  some  extent,  keeping  accounts  and  report- 
ing to  Mr.  Graae  thereon  from  time  to  time. 

"At  sometime  during  the  year  1929,  testator  re- 
auested  Mr.  Prentice  to  prepare,  in  conjunction  with  Charles  B.  Omm,  I* 
and  Mr.  Johnson,  the  Superintendent,  a  program  of  management  and  opera- 
tion of  this  property  for  the  purpose  of  reducing  the  expenee  thereof  to 
testator,  *  *  * 

"This  program  was  pursued  and  carried  out,  at 
least  in  part,  prior  to  the  death  of  Richard  T.  Crane,  Jr.,  Charles  R. 
Crane,  IIPsupervi sing  it.  Prior  to  the  year  1930,  the  ^nrl^illl 
ance,  taxes,  etc.,   paid  by  Richard  T.  fane,  Jr. ,  was  approximately 

'.--9,000  per  year.   In  1930,  this  was  reduced  to  approximately  ^4,000 
and  in  1931  It  was  reduced  to  approximately  -15,000. 

"In  the  years  1926,  1928  and  1930,  testator 
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years,  was  given  ten  shares  plus  one  share  for  each  year  over  ten  up  to 
twenty-five,  and  two  shares  for  each  year  over  twenty-five.   In  1926  add 
1928  less  than  one  year  but  more  th  n  six  months  wa9  considered  a  full 
year  for  all  purposes;  in  1930  this  major  fraction  was  considered  a  full 
year  only  for  the  years  over  ten. 

"At  the  time  of  the  1926  gift,  Mr.  Prentice  asked 
testator  if  he  wished  to  include  his  personal  employees.   Testator  asked 
Mr.  Prentice  to  go  over  with  hl$  the  names  of  these  employees,  of  which 
there  were  approximately  forty.  This  was  done  with  the  result  express- 
ed in  the  following  letter  *  *  *  written  by  Mr,  Prentice  to  Mr.  Evenson, 
Treasurer  of  Crane  Go.  at  Chicago: 

"Castle  Hill  Farm, 
Argilla  Rd. 
Ipswich,  Massachusetts. 


January  2nd,  1926. 


"Dear  Walter: 


"Will  renew  my  acquaintance  with  the  typewriter  at 
your  expense.  Mr.  Crane  authorizes  the  following  on  the  gift  stock 
list. 

"Bertha  Johnson,  commenced  1£$/13/Q8,  1?  years  £  moa 
1550  Lake  Shore  Drive,  Chicago. 

"Kate  Sime,  commenced  3/10/10,  15  years,  9  mos. 
1550  Lake  Shore  Drive,  Chicago,  111. 

"Angus  MacLeod,  commenced  Sept.  1912»13  years  4  mos. 
Castle  Hill,  Ipswich,  Mass, 

"Axel  Johnson,  commenced  9/1/1895,  30  years,  4  mos. 
Jerseyhurst,  Lake  Geneva,  Wis, 

"There  may  be  one  or  two  others  at  Lake  Geneva.  Co« 
suit  Mr.  Bishop  and  add  those  he  may  give  you. 

"The  President  thought  your  bulletin,  etc,  all  right. 
He  is  debating  in  his  mind  the  Trenton  Potteries,  Crane-0' Fallon,  Crane 
Enamelware  Co.,  as  to  whether  he  wants  to  give  them  the  benefit  of  ser- 
vice prior  to  affiliation  with  Crane  Co.  Will  decide  before  he  sails 
and  I  will  inform  you. 

"None  of  these  have  been  advised  of  their  inclusion. 
Will  tell  McLeod  and  Sime  while  here,   '/hen  the  certificates  are  pent 
they  should  be  informed  on  the  reason  of  the  gift  and  that  Mr.  Crane 
directed  that  they  should  be  included  because  of  their  personal  service 
for  the  family. 

"He  suggested  a  uniform  date  for  all  the  gift 
certificates  to  indicate  on  your  records  that  all  of  such  date  were 
from  him,  and  to  more  easily  disclose  any  who  may  sell  this  particular 
stock.  Perhaps  using  Feb.  1st,  or  any  arbitrary  date,  on  which  no 
other  certificates  should  be  issued. 

"As  I  re-read  this  note  how  casual  my  typewriting  has 
become. 
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"Mrs.  Bristol's  letter  is  sent  you  without  comment. 

Yours, 

"J.  K.  P. 

"In  accordance  with  the  above  letter,  r,lr.  Bishop 
requested  of  the  Jerseyhurst  Superintendent  information  respecting  those 
having  ten  years  or  morR  continuous  service  there,  and,  having  Mr.  John- 
son's list,  he  prepared  and  handed  to  Mr.  Prentice  his  list  of  names  and 
data.  This,  Mr.  Prentice  considered  with  testator,  who  approved  the 
list,  and  Mr.  Prentice  advised  Mr.  Evenson.  Following  is  Mr.  Bishop's 
list  and  thereon  the  direction  of  Mr.  Prentice  J   *  *: 

"February  4,  192.5, 

"Employes  of  Mr.  R.  T.  Crane,  Jr.,  at  Lake  Geneva,  Wise,  having  a  contia- 
upis  record  of  10  years  or  over. 


Year  this 

record 

Number 

Name 

beffins 

of 

years 

Daniel  i4.  Kalahar 

188? 

39 

Axel  Johnson 

1896 

30 

Robert  J.  Hansen 

1905 

21 

John  George  Ebbeson 

1907 

19 

Henry  Krause 

1909 

1? 

Martin  Tillberg 

1911 

10 

Swan  A.  Pearson 

1913 

13 

M.  Dudly  Barrett 

1914 

12 

Address 


Lake  Geneva, vise.  R.F.D.  #2 
■J  erseyhurst,Lake  Geneva,  Vise, 

Lake  Geneva,"'! so.  R.F.D.  #2 

Lake  Geneva, T\'isc.  K.  V  .D.  #2 

Lake  Geneva, '.Vise.  R.F.D.  #2 

Lake  Geneva,  'Vise,  R.r  .D.  #2 

Lake  Geneva, "Vise, 

Lake  Geneva,  "."Use.  R.F.D. #2 


"Chicago,  Illinois, 
February  5,  1926, 


"Mr.  '//alter  Svenson, 
Treasurer, 


"Mr.  Crane  directs  that  you  issue  Common  stock  to 
the  men  listed  above,  in  the  same  manner  as  you  are  issuing  hie  gift  stock 
to  employes  of  the  Company.  Please  deliver  all  of  the  certificates  to  me, 

"J.  K.  Prentice, 

"Assistant  Secretary. 

H  #  *  * 

"The  test  tor,  durin :  his  lifetime,  made  numerous 
Contributions  for  charitable  and  other  philanthropic  purposes." 

The  major  question  presented  is  whether  petition- 
er was  a  servant  in  the  personal  employment  of  testator  within  the  contempla- 
tion of  the  language  used  by  said  testator  In  Art.  5  of  his  last  will  and 
testament.   Since  there  is  no  substantial  conflict  in  the  evidence  the  is- 
JBue  as  to  whether  it  was  the  intention  of  the  testator  to  include  petition- 
er as  a  beneficiary  under  the  aforesaid  Art.  5  resolves  Itself  into  a  con- 
struction of  the  facts  as  bearing  upon  the  provision  of  the  will  in  question. 
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in the  case  In  the  jaatter  of  the  Estate  of 
Rlohard  T.  Crane,  Jr.,  Deceased,  Luke  Betre  et  al. ,  v.  John  K.  Pren- 
tlqe  and  Continental  Illinois  National  fc  nk  and  Trust  Company  of 
Chicago,  Executors,  292  111.  App.  573,  decided  by  this  court  December 
14,  1937,  six  employees  of  the  same  decedent  also  filed  petitions  In 
the  Probate  court  of  Cook  county  in  the  matter  of  said  est-te  for  a- 
mounts  claimed  to  be  due  them  ae  Intended  beneficiaries  under  Art. 5  of 
decedent's  will.  These  employees  were  assisted  to  work  in  1925  build- 
ing a  private  golf  course  on  land  owned  by  deoedent  contiguous  to  his 
Castle  Hill  summer  estate  at  Ipswich,  Massachusetts,  and  were  assigned 
thereafter,  until  Mr.  Crane's  death,  to  the  care  and  maintenance  of 
said  golf  course.  From  April  1,  of  each  year  to  the  end  of  that  year 
they  performed  the  work  assigned  to  them  on  the  golf  course  by  the 
superintendent  of  decedent's  Castle  Hill  estate,  and  from  January  1,  to 
April  1,  of  each  year  performed  such  duties  on  Castle  Hill  estate  as 
were  assigned  to  them  by  said  superintendent. 

To  the  claims  advanced  by  these  employees  that 
they  were  beneficiaries  within  the  contemplation  of  Art.  5  of  decedent's 
will  and  entitled  to  a  legacy  to  the  extent  indicated  in  said  article, 
one  of  the  objections  interposed  by  the  executors  of  said  decedent's 
estate  was  that  the  employees  Involved  therein  were  not  servants  In  the 
personal  employment  of  Richard  T.  Crane,  Jr.   As  heretofore  shown,  that 
is  the  executors'  principal  contention  in  the  instant  case.   In  the 
Pet re  ease,  supra,  in  holding  that  the  petitioners  there  were  servants 
in  the  personal  employment  of  Mr.  Crane  and  as  such  were  entitled  under 
Art.  5  of  his  will  to  the  legacy  therein  provided,  we  said  at  pp.  583- 
4-5-6: 

, "Upon  oral  argument  counsel  for  executors  argued 
that  the  word  'servant'  was  confined  to  menials  who  had  been  in  dally 
contact  with  Mr.  Crane  and  served  hie  personal  wants;  that  words  of 
general  Import  must  give  way  to  words  of  special  import;  that  •person- 
al' qualifies  'servants'  and  means  personal  servants  and  not  all  people 
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who  work  on  his  estate.   Obviously  this  was  not  the  construction  placed 
upon  art.  5  of  the  will  "by  the  executors  themselves ,  "because  they  have 
paid  in  legacies  under  art.  5  of  the  will  to  "beneficiaries  substantially 

487,,V,C,  and  the  legatees  to  whom  these  payments  were  made  included 
not  only  household  servants,  such  as  maids,  laundresses,  chauffeurs, 
cooks,  porters  and  housemen,  but  also  outdoor  servants  who  worked  on 
the  estate  of  Ipswich  where  petitioners  were  employed,  including  carpen- 
ters, laborers,  poultrymen,  teamsters,  gatenen  and  others*  Forty  of  the 
servants  included  in  that  category  were  outside  workers  on  the  Ipswich 
estate  at  the  time  of  Kr.  Crane's  death,  and  they  ranged  from  superin- 
tendent down  to  common  laborer.  Their  work  Vvas  of  the  same  general 
character  as  that  of  petitioners,  and  in  paying  their  legacies  the  ex- 
ecutors have  evidently  recognized  the  meaning  of  the  word  'servant'  as 
petitioners  seek  to  have  It  construed. 

"Counsel  on  "both  sides  cite  numerous  authorities  dealing 
with  the  construction  of  the  word  'servant'  and  the  interpretation 
that  courts  have  placed  upon  wills  making  similar  Requests s  but  as  we 
view  the  controversy  the  question  whether  the  particular  language  of 
art.  5  was  intended  to  include  petitioners  along  wish  other  servants 
depends  entirely  upon  the  circumstances  of  the  case. 

"Counsel  for  executors  invoke  the  familiar  and  well  re- 
cognized rule  that  the  intention  of  the  testator  must  be  ascertained 
from  the  whole  will,  and  that  no  words  used  should  be  cast  aside  as 
meaningless.   These  propositions  are  well  established  and  counsel  for 
petitioners  take  no  exception  to  the  general  principles  of  law  estab- 
lished by  the  authorities  cited  in  the  executors'  brief.  Invoking  these 
rule a,  we  find  that  it  was  apparently  Mr.  Crane's  desire  to  provide  for 
all  those  who  had  been  associated  with  him,  not  only  in  hie  business 
but  also  those  who  had  contributed  to  his  personal  wants  and  comforts. 

"Mr.  Crane  bequeathed  to  every  employee  of  the  Crane  Company, 
who  had  "been  in  continuous  service  for  10  full  years  10  shares  of  Crane 
Company  stock  and  one  shareef.#£'0.eagh  additional  full  year  if  such  em- 
ployee had  been  continuously/up  to  and  including  25  full  years,  and  2 
shares  of  stock  for  each  additional  year  in  excess  of  25  years.  He  also 
bequeathed  5,000  shares  of  Crane  Company  stoolc  to  be  used  as  a  pension 
fund  for  his  employees,  and  gave  each  tiireotor  of  the  company  1,0 
■bares  of  Crane  Company  s  cock.   These  bequests,  taken  together  with  the 
fifth  clause  of  his  will,  indicate  that  It  was  his  desire  to  provide  for 
chose  who  had  served  faithfully  in  his  business  enterprise,  as  well  as 
his  servants.  There  is  no  fair  basis  for  excluding  petitioners,  whom  we 
believe  to  have  "been  servants  in  his  personal  employment,  engaged  in 
the  same  general  class  of  work  as  many  other  employees  to  whom  "bequests 
have  already  "been  paid. 

"Judge  Trude  of  the  circuit  court  in  announcing  his  decision 
commented  specifically  on  the  case  of  In  re  Cassel  (1922)  39  Times 
law  Reports  75,  wherein  the  testator  was  a  man  of  great  wealth  and 
had  iE any  establishments.   Is  will  made  provision  for  'every  other 
clerk  or  servant  who  shall  be  in  my  employ  at  the  time  of  my  death.' 
The  question  arose  as  ta  whether  four  persons,  one  of  whom  was  manager 
of  testator's  farms,  at  a  yearly  salary  of  -370  pounds  plus  a  profit  shar- 
in,;;  arrangement ,  another  who  was  estate  agent  on  one  of  fees tator* 9   es- 
tates, at  a  yearly  salary  of  240  pounds,  another  who  was  manager  of  his 
racing  stables,  at  a  yearly  salary  of  1,000  pounds,  and  one  who  was 
trainer  of  his  race  horses,  at  a  yearly  salary  of  1,000  pounds,  were 
compe.i  sed  within  the  term  'servant,'  and  the  court  said  (39  Times  law 
Reports  76):   'The  testator  desired  to  benefit  all  persons  who  had 
ministered  to  his  sex'Tioe,  and  in  the  case  of  a  man  of  the  extraordin- 
ary wealth  of  the  testator  many  persons  might  "be  in  the  position  of 
servants  whose  social  position  Naa  entirely  different  from  that  of 
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those  usually  ranking  in  the  servant  class*   f>o,  for  example,  the  cap- 
tain of  a  private  stem  yacht  might,  although  a  highly  trained  navigat- 
or, be  for  the  purpose  of  such  a  request  as  this  a  servant.  In  his 
(his  Lordship's)  Judgment,  all  four  persons  came  within  the  designa- 
tion "servants"  as  used  In  the  testator's  will. ' M 

The  executors*  reply  brief  was  filed  shortly 
after  our  decision  waB  rendered  in  the  Petre  case  and  they  point  to  the 
language  used  in  our  opinion  filed  in  that  case  "that  it  was  apparently 
Mr.  Crane's  desire  to  provide  for  all  those  who  had  been  associated  with 
him,  not  only  in  his  business  but  also  those  who  had  contributed  to  his 
personal  wants  and  comforts"  as  supporting  their  contention  in  the  case 
at  bar  that  only  those  servants  who  had  contributed  directly  to  decedent's 
personal  wants  and  comforts  were  Intended  beneficiaries  under  Art.  5  of 
his  will.  It  should  be  noted  that  the  executors  strenuously  protested  in 
the  Petre  oase  that  the  employees  who  were  petitioners  th^re  did  not  con- 
tribute to  the  personal  grants  and  oomforts  of  the  decedent  and  therefore 
should,  not  have  been  permitted  to  share  as  beneficiaries  under  the  afore- 
said Art.  5.   The  decision  in  the  Petre  case  was  adverse  to  the  executors 
and  while  the  language  last  above  quoted  did  appear  in  our  opinion  filed 
in  that  cause,  it  was  not  controlling  of  the  issues  involved  but  merely 
presented  an  additional  reason  why  the  petitioning  employees  there  quali- 
fied as  servants  entitled  to  receive  a  legacy  under  the  provisions  of 
decedent's  will  in  controversy.   That  decedent  manifested  great  pride  in 
the  ownership  of  "Jerseyhurst "  is  indicated  by  his  letter  in  evidence  to 
his  nephews,  in  <vhich  he  said:   "Jerseyhurst  has  been  in  the  family  so 
long  and  has  meant  so  much  in  the  lives  of  all  of  us  that  I  am  anxious  to 
perpetuate  it  as  long  as  we  can  within  reason.   When  you  think  of  the 
two  or  three  generations  that  have  received  so  much  benefit  from  It  I 
look  on  it  ae  somewhat  of  a  responsibility  on  you  to  conduct  it  well  and 
in  a  proper  manner."  That  decedent  considered  petitioner  a  servant  in 
hie  personal  employment  is  indicated  by  the  letter  of  his  secretary  of 
January  2,  1926,  wherein  it  is  said  concerning  Mr.  Crane's  gift  of  stock 
in  1926  to  petitioner  and  other  personal  employees  "that  Mr.  Crane  direct- 
ed that  they  should  be  included  because  of  their  personal  service  for  the 
family."   In  determining  the  principal  issue  presented  in  the  Petre  case, 
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we  held  that  "there  Is  no  fair  basis  for  excluding  petitioners,  whom 

w«  believe  to  have  been  servants  in  his  personal  employment. " 

It  is  conceded  that  Petitioner  herein,  who 
was  employed  as  a  gardener,  was  a  "servant"  of  decedent.   That  he  was 
in  the  latter's  "personal  employment"  must  also  be  conceded,  His  wages 
were  paid  by  decedent  during  the  period  for  which  his  claim  was  allow- 
ed. Decedent  carried  workmen's  compensation  and  liability  insurance 
covering  petitioner  along  with  the  other  employees  on  the  "Jerseyhurst" 
estate  and  he  also  paid  the  premium  for  such  insurance.   In  our  opinion 
the  words  "personal  employment"  were  used  by  decedent  merely  to  dis- 
tinguish hispersonal  employees  from  the  Crane  Company  employees,  De- 
cedent himself,  as  well  as  his  private  secretary,  Prentice,  clearly 
recognized  petitioner  as  one  of  his  personal  employees  when  he  bestow- 
ed a  gift  of  Crane  Company  stock  upon  him  as  such  in  1926.   The  language 
used  by  the  decedent  in  Art.  5  of  his  will  "to  each  servant  in  my  per- 
sonal employment  at  the  time  of  my  death"  is  plain,  ordinary,  under- 
standable English,  We  fail  to  perceive  wtierein  It  is  in  any  wise  am- 
biguous or  open  to  interpretation.   We  are  Impelled  to  hold  that  peti- 
tioner was  a  servant  in  the  personal  employment  of  decedent  and  as  such 
entitled  to  the  legacy  provided  in  Art.  5  of  decedent's  will. 

The  executors  next  claim  that  petitioner  was 
not  in  decedent's  employ  at  the  time  of  the  latter's  death  because  he 
was  not  actually  rendering  service  to  him  on  the  day  Mr.  Crane  died. 
In  our  opinion  there  is  no  merit  in  this  contention.  Vjhen  the  decedent 
died  Hansen  had  been  continuously  employed  on  the  "Jerseyhurst "  estate 
for  twenty-six  years,  first  by  decedent's  father  and  then  successively 
by  his  mother,  by  him  and  his  brother  and  finally  by  the  testator. 
His  employment  by  the  testator  exclusively  commenced  January  1,  1924, 
From  1905  to  and  including  1930,  petitioner  was  employed  on  the  "Jersey- 
hurst" estate.   During  each  of  those  years  he  was  notified  by  the  super- 
intendent of  said  estate  to  report  for  work  by  about  March  15,  and  to 
perform  his  usual  duties  until  the  latter  part  of  December,  and  in  ad- 
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ditlon  thereto  he  was  employed  cutting  and  harvesting  Ice,  as  a  rule, 
for  a  few  days  In  January  and  February  of  each  year.  However,  In  1931, 
because  of  an  economy  program  which  had  been  put  into  effect  on   the 
estate,  his  services  as  a  gardener  were  dispensed  with  on  October  17, 
rather  than  in  late  December  as  had  previously  been  the  rule,   That  de- 
cedent, as  well  as  his  private  secretary,  recognized  and  characterized 
petitioner's  employment  as  continuous  is  demonstrated  by  Mr.  Crane's 
gift  of  Crane  Company  stock  to  him  in  1926  because  of  his  twenty-one 
years  "continuous  service"  up  to  that  time*  That  Hansen  was  considered 
and  treated  as  being  a  regular  and  continuous  employee  of  decedent  is 
also  indicated  by  the  fact  that  he  was  called  upon  to  cut  ice  on  the 
estate  in  the  winter  months  of  1932  and  to  resumehhis  duties  as  garden- 
er in  March,  1932.  We  are  of  the  opinion  that  petitioner  was  a  "reg- 
ular" employee  in  the  continuous  employment  of  decedent  despite  the 
fact  that  he  was  not  in  any  one  year,  except  for  the  icing,  on  the  pay- 
roll during  the  winter  months.   In  not  one  of  the  twenty-six  years 
that  petitioner  was  employed  by  some  member  or  members  of  the  Crane 
family  on  the  "Jerseyhurst ■  estate  was  he  discharged  from  his  posi- 
tion when  his  services  as  gardener  were  no  longer  required  toward  the 
end  of  each  year.  His  services  were  simply  dispensed  with  until  there 
was  need  for  them  again  in  the  spring.   We  think  that  the  nature  and 
character  of  Hansen's  employment  were  such  as  to  meet  the  requirement 
of  Art.  5  that  he  was  a  servant  in  decedent's  personal  employment  at 
the  time  of  decedent 's  death. 

In  Cox  v.  Brown- et  al..  50  3.  #.  (2d)  763,  the 
testator  left  35,000  to  each  servant  in  his  employ  for  ten  years  on 
condition  that  such  employment  existed  at  the  time  of  testator's  death. 
Willie  Cox  had  been  for  many  years  a  laundress  in  the  employ  of  testator, 
two,  three  or  four  days  or  more  a  week  on  a  per  diem  basis,  usually 
starting  eaoh  Monday  morning.   She  also  worked  elsewhere  by  the  day  oc- 
casionally and  was  paid  for  th^t  <vork  by  others.   After  the  testator's 
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death  rill  continued  to  work  for  nis  widow.  Mm  worked  for  t»st.tor 
on  the  Monday  and  Tuesday  of  the  week  preceding  his  defith.   v-h*  re- 
membered working  on  the  too  mi  ay  preceding  feral  tor's  death  on  r»atur 
but  did  not  remember  how  many  days  she  worked  that  week.  The  rourt  In 
holriln  that  she  waa  entitled  to  the  legacy  of  fif:.#000  left  by  the 
test;  tor  "to  each  servant  in  his  employ  for  ten  year*  on   condition 
Hi  t  such  ^sploym-'nt  existed  at  the  decedent's  death"  said  at  p.  7 Ml 

"It  can  hardly  be  doubted,  that  plaintiff  ssas  the  ser- 
vant of  the  teste-tor,  as  that  term  Is  ordinarily  understood  and  accent- 
ed* We  think,  too,  that  she  wae  continuously  in  hi**  eaploy  for   the 
major  portion  ot   ten  years  next  before  hi?  death,  though  not  continuous- 
ly in  his  service.  Continuously  in  his  employ  teefl  not  mean  eo&timi 
ly  in  service.  To  be  employed  fei  anything  means  not  only  the  act  of 
doing  it,  but  also  to  be  engaged  to  do  It,  or  to  be  under  contract  or 
orders  to  do  it.  Hovey  v.  ttrier,  3£4  mo,   834,  23  :.   .  (       a,  loo. 
cit..  1066.* 
■ 

in  Abbott  v.  Lewis.  77  B.  H.  84,  the  eill  in 
question  bequeathed  to  "Ada  Rice,  Mrs.  Lewis'  maid,  if  she  shall  be  in 
the  eaploy  of  Mrs.  Lewis  at  the  termination  of  this  trust,  one  thous- 
and dollars.*  Ada  Rice  was  employed  by  Mrs.  Lewie  for  many  years  as 
maid  and  nurse.   $he  was  not  discharged  fn-m  such  employment  but  by 
reason  of  illness  was  un&ble  to  render  further  service  and  returned 
to  he^  horae  in  Nova  Scotia,  she  never  regained  her  health,  but  kre. 
Lewis  frequently  stated  her  desire  that  she  return  and  sent  her  sifts 
of  money  and  clothing.  The  court  there  said  at  p.  98: 

"Ada  Rice  was  not  discharged  frost  employment  as 
Mrs  .  Lewis'  said.  The  evidence  tends  to  prove  merely  a  temporary  ab- 
sence on  account  of  Ulnese.  Mrs.  Lewis  expected  and  desired  the  re- 
newal of  aetlve  service  when  renewed  health  permitted.  The  re 
of  confidence  and  friendship  which  mild  be  implied  from  continued 
employment  still  existed;  and  &e  it  was  not  understood  that  the  em- 
ployment was  definitely  terminated,  upon  the  facte  stated  the  maid  is 
entitled  to  the  legacy. * 

(8ee  al?o  Anderson  v.  BtjMj  UK   ■   •  841;  fn  re  Thompson':-  Krt  .te«. 
£13  K.  Y.  8.  IMi  In  re  Mitchell' ■••  ggtj  te.  13«i  I.  f.   .  do.) 

in   industrial  Trust  v,o.   v.  giver..  44  Ft.  I, 

16,  the  test  tor  bequeathed  £1,000  to  each  servant  "in  my  employ  at 

fcfae  time  of  my  death,  who  has  been  so  employed  for  at  least  six  months. H 

the  testator  died  in  August,  19i.l.  He  had  conducted  a  farm,    upon  which 
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the  claimant  had  worked  regularly  during  May,  June  and  July  and  part 
time  during  February,  March  and  April  preceding  the  death  of  aald 
testator.   He  received  no  pay  for  days  on  which  he  did  not  work. 

Passing  upon  the  status  of  claimant  in  that  case,  the  court  said  at 

p.  21: 

m.  "Usually  during  the  months  of  February  and  Maroh 

there  are  very  many  days  when  the  weather  is  unsuitable  for  oJtrlooS 
labor  on  a  farm.  *  *  *  The  testimony  fairly  ■Smthftt  Setel  £?£»— 
ularly  employed  by  the  testator  fo/some  ^TjLJSitSJ  jUjrtSf 

did  intl'  S*Jf  n°^  a?Pear  that  Sotel  was  *ver  discSargeJand  if  he 

did  lose  as  much  time  during  February  and  March,  19P1,  ae  the  executor 
contends,  he  aid  not  thereby  lose  his  status  as  one  »«faSj  dial- 
ed.    He  was  at  all  times  subject  to  the  call  of  tke  testator"  "Ze 
Aboott  v.  Lewis,  77  N.  H.  94;  Re  Mitchell's  Estate,  IS?  N Jlsupp  666. ■ 

Such  other  points  as  hr  have  been  urged 
have  been  considered,  but  in  the  view  we  take  of  this  cause  we  deem  it 
unnecessary  to  discuss  them. 

For  the  reasons  stated  herein  the  judgment 
f  the  Circuit  court  of  Cook  county  should  be  and  is  affirmed. 

AFFIRMED. 


Burke,  P.  j.,  and  Prie.     J  Jtf  concur# 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  4th  day  of  October,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty-eight, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 

Present  --  The  Hon.  FRANKLIN  R.  DOVE,  Presiding  Justice 
Hon.  FRED  0.  WOLFE,  Justice 
Hon.  BLAINE  HUFFMAN,  Justice 
JUSTUS  L.  JOHNSON,  Clerk 
RALPH  H.  DESPER,  Sheriff 


9  8  I.A.  6  28' 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On  JAN  2 
the  Opinion  of  the  Court  was  filed  in  the  Clerk's  Office  of  said 
Court,  in  the  words  and  figures  following,  viz: 


Gen.  No.  9355  Agenda  No.  33 

IN  THE 
APPELLATE  COURT  OF  ILLINOIS 
SECOND  DISTRICT 


OCTOBER  TERM,  A.D.  193; 


Thomas  Herbert, 


Appellee      ,j.f         \/       # 

VS.  \  ■*'  \     "^ 

wj.1  County. 
Elgin,  Jollet  &  Eastern        jf 
Railway  Company,  a  Corporation, 

Appellant 

HUFFMAN  -  J. 

This  is  a  suit  by  appellee  against  appellant  to  recover  for 
personal  injuries  sustained  as  the  result  of  a  collision  between 
an  automobile  which  he  was  driving,  and  a  tank  car  which  was 
attached  to  one  of  appellant's  engines.   Trial  resulted  in  a 
verdict  in  favor  of  appellee  for  $3000.   This  appeal  is  prosecuted 
from  judgment  entered  upon  the  verdict. 

The  accident  occurred  at  a  place  on  state  highway  No.  69 
where  the  same  crosses  appellant's  tracks,  and  at  a  point  about  five 
miles  west  of  the  city  of  Joliet.   The  highway  was  an  ordinary  two 
lane  concrete  highway,  with  the  usual  black  line  down  the  center. 
It  ran  east  and  west.  The  crossing  was  in  the  country  and  appellant 
had  but  one  set  of  tracks,  which  intersected  the  highway  at  right 
angles.   A  freight  train  of  appellant  company  was  proceeding  north 
toward  the  intersection  of  this  highway.   At  a  point  about  one  hundred 
fifty  feet  south  of  the  crossing,  the  engineer  brought  the  train  to 
a  stop.   The  engine  and  tender  were  cut  loose  from  the  rest  of  the 
train  and  the  engine  was  moved  forward  across  the  intersection  of 
route  69,  to  a  place  about  five  hundred  feet  north  of  the  crossing, 
where  an  empty  tank  car  was  picked  up  from  a  spur  or  switch  track. 
After  this,  the  engine  proceeded  back  upon  the  main  track  and  started 
backing  south  toward  the  crossing  and  toward  the  train  which  was 
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standing  upon  the  south  side  of  the  crossing.   The  tank  car  was  on 
the  south  end  of  the  tender,  In  a  position  to  be  coupled  to  the 
rest  of  the  train.   As  the  tank  car  came  across  the  said  highway, 
appellant,  who  was  operating  the  automobile  east  thereon,  collided 
with  the  set  of  trucks  under  the  tank  car,  which  were  nearest  the 
engines. 

It  appears  that  as  appellee' s  automobile  approached  the  place 
of  contact  with  the  tank  car,  it  left  the  south  traffic  lane  and 
skidded  across  to  the  north  side  of  the  highway.   The  collision 
caused  appellee' s  automobile  to  rebound  and  turn  around  in  the  road, 
facing  the  direction  from  which  it  had  been  approaching.   Appellee 
sustained  an  injury  to  his  left  arm,  which  he  claims  has  impaired 
the  use  of  his  elbow.   In  addition  to  this,  he  sustained  other  bruises 
and  lacerations.   He  states  that  the  weather  was  nice  and  clear,  the 
pavement  dry,  the  sun  shining,  and  that  as  he  approached  the  crossing 
he  observed  the  train  of  cars  on  the  south  side  of  the  crossing  and 
the  engine  and  oil  tank  car  on  the  north  side  of  the  crossing.   He 
further  states  that  when  he  saw  the  engine  and  tank  car,  they  were 
standing  still,  with  the  south  end  of  the  tank  car  about  thirty  feet 
north  of  the  concrete  slab.   He  denies  that  the  whistle  was  blown  or 
the  bell  rung,  or  that  a  trainman  or  flagman  was  on  the  tank  car,  or 
that  any  signal  was  given  to  advise  him  or  warn  him  that  the  engine 
was  about  to  back  across  the  highway.   He  denies  that  he  was  driving 
at  an  excessive  rate  of  speed.   He  claims  that  as  he  approached  the 
crossing,  he  was  running  about  thirty-five  miles  an  hour,  and  that 
at  the  time  he  collided  with  the  tank  car,  he  was  going  about  ten  or 
fifteen  miles  an  hour.  He  first  noticed  the  engine  and  tank  car  when 
he  was  twenty  rods  from  the  crossing,  which  would  be  a  distance  of 
about  three  hundred  and  forty  feet.   He  first  saw  the  train  of  ears 
standing  on  the  south  side  of  the  crossing  when  he  was  three  or  four 
hundred  feet  west.  He  claims  that  he  was  within  sixty  feet  of  the 
crossing,  traveling  thirty-five  miles  an  hour,  when  the  engine  started 
to  back. 
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The  owner  of  the  automobile  being  operated  by  appellee,  was  in 
the  car  at  the  time  of  the  accident.   He  states  that  when  they  were 
within  twenty  feet  of  the  crossing,  they  were  going  from  forty  to 
forty-five  miles  per  hour;  that  the  engine  had  been  standing  still, 
and  that  it  then  started  backing  toward  the  crossing.   He  denies  that 
any  signal  was  given  by  whistle  or  bell,  or  that  any  trainman  or 
flagman  was  on  the  tank  car.   He  states  that  he  saw  the  train  of 
cars  standing  on  the  south  side  of  the  crossing  and  the  engine  on 
the  north  side  of  the  crossing.  His  testimony  is  substantially  the 
same  as  that  of  appellee. 

The  police  officer  who  arrived  at  the  scene  of  the  accident 
shortly  after  it  occurred,  states  that  both  appellee  and  the  owner 
of  the  automobile  were  sitting  in  the  ear  when  he  arrived;  that  it 
was  about  fifteen  or  twenty  feet  west  of  the  railroad  crossing  and 
headed  west,  which  was  the  direction  from  which  it  had  been  approach- 
ing the  tracks. 

The  engineer  of  the  train  testified  that  he  had  been  in  the 
employ  of  appellant  company  for  thirty-two  years;  that  he  stopped 
the  train  in  question  about  one  hundred  fifty  feet  south  of  the 
crossing;  that  the  engine  and  tender  were  cut  loose  from  the  rest 
of  the  train  and  proceeded  to  a  switch  track  some  three  or  four 
hundred  feet  north  of  the  crossing;  that  there  he  picked  up  an  empty 
tank  car,  and  after  he  had  come  back  upon  the  main  track  from  the 
switch,  that  he  started  backing  south  on  the  main  track  toward  the 
train  of  cars  which  was  standing  south  of  the  crossing.  He  states 
that  as  the  engine  was  disconnected  from  the  train  in  the  first 
instance,  the  bell  was  started  ringing  by  the  automatic  ringing 
device,  that  this  device  was  left  on  during  the  entire  time,  and 
that  the  bell  had  been  ringing  continuously  from  the  time  the  engine 
was  disconnected  from  the  train  south  of  the  crossing  until  the 
accident  happened.   He  states  that  the  bell  ringing  device  operates  by 
air  pressure,  and  that  after  it  is  turned  on,  it  continues  to  operate 
until  it  is  turned  off. 
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In  addition  to  the  engineer  and  fireman  who  were  in  the  cab 
the 
of /engine,  there  was  also  a  brakeman,  Charles  Sexton,  who  discon- 
nected the  train  from  the  engine  south  of  the  highway.   He  states 
he  rode  on  the  rear  footboard  of  the  engine  while  it  proceeded 
north  to  the  swltoh  track,  and  on  the  tank  car  while  the  engine 
was  proceeding  south  toward  the  rest  of  the  train. 

The  engineer  states  that  as  he  was  backing  the  engine  and 
tank  car  south  across  the  highway,  at  a  speed  of  about  five  miles 
an  hour,  the  fireman  who  was  on  the  west  side  of  the  cab  suddenly 
called  to  him  "that  will  do,"  which  means  to  stop  immediately. 
The  engineer  says  he  stopped  immediately,  and  as  he  did  so  he  heard 
the  crash  of  the  automobile  as  it  struck  the  tank  car.  He  got  down 
from  the  engine  and  found  the  automobile  facing  west  on  the  north 
side  of  the  concrete  and  about  fifteen  to  twenty-f ive  feet  west  of 
the  railroad  crossing.  He  examined  the  point  where  the  automobile 
had  collided  with  the  tank  car.  He  states  there  were  skid  marks 
left  by  rubber  tires  on  the  concrete  highway  for  a  distance  of  more 
than  a  hundred  feet,  which  skid  marks  led  to  the  point  of  collision 
and  there  ended.   He  also  found  the  marks  on  the  trucks  under  the 
north  end  of  the  tank  car,  caused  by  the  collision.   The  train  crew 
consisted  of  the  engineer,  fireman,  two  switchmen,  and  a  conductor. 
The  engineer,  fireman  and  one  switchman  were  with  the  engine,  while 
the  conductor  and  other  switchman  were  at  the  rear  of  the  train. 
The  engineer  also  states  that  the  whistle  was  blown  from  the  time 
he  started  backing  the  train  on  the  main  track  after  leaving  the 
switch  track,  and  that  it  was  blown  continuously  by  a  series  of 
blasts,  from  this  time  until  the  accident. 

The  fireman  Wooek  states  that  he  had  been  employed  by  appellant 
company  for  thirty-two  years;  that  he  was  the  fireman  on  the  engine 
involved  in  this  accident;  that  the  engine  was  cut  loose  from  the 
train  below  the  highway  crossing,  from  where  it  proceeded  north  to 
the  switch  track  and  picked  up  an  empty  tank  car;  that  after  the 
engine  and  tank  car  came  from  the  switch  track  upon  the  main,  and 
started  south  toward  the  highway  crossing,  that  he  was  sitting  in 
the  cab  and  on  the  west  side  thereof,  which  was  the  direction  from 
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whence  appellant  was  approaching.  Ke  estimates  the  speed  of  the 
engine  to  have  been  about  five  miles  an  hour.  Ke  states  that  the 
bell  was  ringing  continuously  from  tne  time  the  engine  was  cut  off 
from  the  rest  of  the  train,  until  the  time  of  the  accident.  Ke 
further  states  that  the  engineer  had  been  blowing  the  whistle  as  he 
approached  the  crossing,  and  that  he  still  had  his  hand  on  the 
whistle  cord  when  the  automobile  collided  with  the  tank  car,  having 
Just  then  finished  causing  a  blast  of  the  whistle.   The  fireman 
states  that  he  was  looking  south  along  the  track  toward  the  standing 
train,  but  as  the  engine  approached  the  crossing  he  looked  west  and 
saw  the  automobile  in  question.  At  the  time  he  saw  the  automobile, 
it  had  commenced  to  cross  the  center  line  of  the  pavement  from  the 
south  side  toward  the  north  side.  He  estimates  the  speed  of  the 
automobile  to  have  been  fifty-five  miles  an  hour.  Ke  called  to  the 
engineer,  "that  will  do,M  and  states  that  the  engineer  stopped  the 
engine.   He  watched  the  automobile  from  that  point  to  tne  point  of 
collision  with  the  north  trucks  under  tne  tank  car.   At  that  time 
the  tank  car  was  completely  across  the  highway  and  the  north  trucks 
thereof  were  about  even  with  the  north  edge  of  the  concrete  slab. 
He  states  that  after  the  automobile  came  into  contact  with  the  tank 
car,  it  swerved  around  to  the  south  and  headed  west,  in  the  direction 
from  which  it  had  been  approaching. 

Charles  Sexton  was  the  switchman  with  the  gnglne,   He  states 
that  he  cut  the  engine  loose  from  the  train  south  of  the  crossing, 
and  rode  on  the  rear  of  the  engine  to  the  switch  track  north  of  the 
crossing;  that  after  the  empty  tank  car  had  been  picked  up,  he  rode 
on  the  east  side  and  toward  the  rear  end  of  the  tank  car.  He  says 
that  after  leaving  the  switch  track,  the  speed  of  the  engine  was 
about  five  miles  an  hour  as  it  approached  the  crossing;  that  the 
bell  was  ringing  continuously  and  that  the  engineer  had  been  sounding 
the  whistle  by  a  series  of  signals  consisting  of  two  long  blasts  and 
a  short.   He  states  he  saw  the  automobile  as  it  approached  the  cross- 
ing when  about  six  hundred  feet  west;  that  he  judged  it  to  be  travel- 
ling from  fifty  to  fifty-five  miles  an  hour;  that  as  the  tank  car 
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approached  the  highway  crossing,  his  view  of  the  automobile  was 
obstructed  by  the  body  of  the  tank  car,  which  extends  beyond  the 
trucks.   He  says  the  last  view  he  had  of  the  automobile,  was  when 
it  was  from  three  to  four  hundred  feet  west  of  the  crossing.   He 
says  that  between  this  time  and  the  time  it  struck  the  tank  car, 
he  heard  brakes  squeaking.   He  states  that  the  south  end  of  the 
tank  car  was  about  thirty  feet  north  of  the  concrete  and  in  motion 
when  he  last  ssw  the  automobile  some  three  or  four  hundred  feet 
away.   This  witness  had  been  a  switchman  for  twenty-two  years.   He 
states  that  the  trucks  of  the  tank  car  are  set  in  about  five  feet 
from  the  end. 

Charles  E.  Paulsen,  who  was  then  in  the  employ  of  the  Chicago 
District  Pipe  Line  Company,  at  Joliet,  states  that  he  was  acquainted 
with  the  crossing  in  question;  th?t  he  remembers  the  accident  in 
question;  that  immediately  prior  thereto  he  was  driving  his  car 
north  toward  the  highway  upon  which  appellant  was  travelling:  that 
he  was  coming  from  his  place  of  employment;  that  as  he  drove  north 
toward  the  highway,  he  saw  the  train  of  oars  standing  on  the  tracks 
south  of  this  crossing;  that  as  he  approached  the  crossing  he  saw 
an  automobile  about  six  hundred  feet  west  on  the  state  highway; 
that  in  his  opinion  it  was  travelling  at  a  speed  of  from  forty  to 
fifty  miles  an  hour;  that  he  saw  the  engine  and  tank  car  approaching 
the  crosBlng  from  the  north;  that  it  was  then  about  seven$y-five 
feet  north  of  the  crossing;  that  the  engine  and  tank  car  were  in 
motion  and  going  about  as  fast  as  a  man  x?ould  walk.   He  etates  that 
he  saw  someone  on  the  tank  car  at  the  south  end  thereof;  that  when 
he  approached  a  point  about  even  with  the  north  end  of  the  train 
of  cars  which  were  standing  south  of  the  highway,  he  brought  his 
car  to  a  stop;  that  he  looked  west  to  observe  the  approaching 
automobile  before  driving  his  car  out  upon  the  concrete  highway. 
He  drove  his  car  upon  the  highway  in  question  and  turned  the  same 
to  the  right.   The  road  upon  which  he  had  been  proceeding  north  to 
this  point,  was  upon  the  east  side  of  the  tracks.   At  the  time  he 
drove  upon  the  state  highway  and  turned  east,  he  states  that  the 
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automobile  approaching  the  railroad  crossing  from  the  west,  was 
about  two  hundred  feet  from  the  crossing,  and  that  the  south  end 
of  the  tank  car  had  then  entered  the  highway  and  was  about  half 
way  across.   This  witness  states  that  he  continued  driving  east 
on  the  state  highway,  observing  the  situation  behind  him  with 
relation  to  the  approaching  automobile  and  the  tank  car,  by  looking 
in  his  rear  vievr  mirror.   In  this  manner  he  says  he  saw  the  collision, 
and  that  at  tne  time  of  the  collision,  the  tank  car  was  then  entirely 
across  the  highway;  that  it  thereby  blocked  his  vision  of  the  approach- 
ing automobile,  but  that  he  did  hear  the  crash  as  the  automobile 
struck  the  tank  car;  that  he  thereupon  drove  his  oar  off  the  road 
and  went  back  to  the  scene  of  the  accident.  He  states  that  the 
automobile  which  appellant  was  operating  was  turned  around  facing 
the  direction  from  whioh  it  had  been  approaching,  and  standing  on 
the  pavement  about  twenty  feet  west  of  the  crossing,       He  says 
the  bell  of  the  engine  was  ringing  at  this  time,  and  that  he  heard 
it  ringing  when  he  approached  the  concrete  highway  from  the  south, 
and  as  he  came  to  a  stop. 

The  witness  Manfred,  testifies  that  he  is  enroloyed  by  the 

his 
Chicago  District  I-'ipe  Line  Company,  that/las  place  of  employment  is 

south  of  the  crossing  in  question,  and  where  the  witness  Paulsen 

was  employed.   He  states  that  at  the  time  in  question  he  was  leaving 

his  place  of  employment  and  driving  north  in  his  car  toward  this 

same  crossing,  and  on  the  Bame  road  Paulsen  was  travelling.  He 

says  that  as  he  approached  the  concrete  highway  in  question,  he 

saw  the  standing  train  of  freight  cars  to  his  left  and  south  of 

the  crossing;  that  as  he  passed  the  north  end  of  the  string  of 

freight  cars,  he  observed  an  automobile  approaching  the  railroad 

crossing  from  the  west;  that  it  was  then  about  six  or  seven  hundred 

feet  away;  that  he  judged  it  to  be  running  about  forty-five  miles 

an  hour;  that  as  he  approached  the  concrete  highway,  he  stopped  his 

car  and  looked  both  east  and  west  to  see  what  traffic  might  be 

coming;  that  at  this  particular  time  the  car  approaching  from  the 

west  was  then  about  three  hundred  feet  from  the  crossing.   He  states 
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that  when  he  stopped  his  automobile  for  the  concrete  highway,  he 
noticed  the  engine  and  tank  car  approaching  the  highway  crossing 
from  the  north;  that  the  same  was  in  motion;  tnat  he  did  not  drive 
his  car  any  further  at  that  time,  but  remained  where  he  had  stopped 
south  of  the  concrete,  until  after  the  collision  occurred.   He  says 
he  eaw  a  member  of  the  train  crew  on  the  tank  car.   He  says  the 
engine  bell  was  ringing.   He  further  states  that  at  the  time  of  the 
collision  the  tank  car  was  completely  across  the  highway  and  that 
the  automobile  struck  the  tank  car  on  the  north  end.   He  says  the 
road  on  which  his  car  was  standing  was  lower  than  the  concrete  high- 
way, and  that  this  enabled  him  to  see  under  the  tank  car  and  observe 
what  was  going  on,  and  thus  enabled  him  to  have  an  unobstructed 
view  of  the  accident.   He  says  that  prior  to  the  accident,  he  heard 
the  screeching  of  brakes  coming  from  the  automobile,  and  when  this 
commenced  the  automobile  was  about  one  hundred  feet  west  of  the 
crossing.  He  states  that  when  the  witness  Paulsen  drove  upon  the 
concrete  highway  and  started  east,  that  he  was  about  one  hundred 
feet  behind  him.   He  says  the  thing  that  caused  him  to  let  his  car 
remain  standing,  was  the  situation  then  before  him,  and  that  he 
remained  there  to  see  what  was  going  to  happen.  He  says  his  view 
was  clear  and  that  he  saw  the  impact  between  the  automobile  and 
the  tank  car.   KsxxjqcKXlBBxpRBSsdxlBdcH  He  states  that  after  the 
brakes  were  applied  to  the  ear,  it  skidded  at  a  northeast  angle 
across  the  highway  and  was  on  the  north  side  of  the  concrete  when 
It  collided  with  the  tank  car.  He  says  he  passed  this  crossing 
every  day  and  was  familiar  with  it.  He  estimates  the  speed  of 
the  automobile  had  been  reduced  to  about  twenty-five  miles  an  hour 
at  the  time  it  collided  with  the  tank  car. 

Appellee  ±h  states  that  the  weather  was  clear,  the  pavement 
dry,  and  his  view  unobstructed;  that  he  saw  the  string  of  freight 
cars  standing  south  of  the  crossing,  and  that  he  eaw  the  engine 
and  tank  car  Just  north  of  the  crossing.   He  claims  the  engine  and 
tank  car  were  standing  still,  with  the  south  end  of  the  tank  car 
about  thirty  feet  north  of  the  pavement,  and  that  as  he  came  to 
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the  crossing,  the  engine  suddenly  started  to  back  south  at  a  rapid 
rate  of  speed,  about  twenty-five  miles  per  hour,  thus  placing  the 
tank  car  upon  the  highway  at  a  time  and  in  a  manner  so  that  he  was 
unable  to  avoid  the  accident.   He  further  claims  that  no  signal 
either  by  bell  or  whistle  was  given  and  that  no  trainman  was  upon 
the  tank  car.   These  contentions  are  against  the  manifest  weight 
of  the  evidence.   Appellee  was  aware  of  the  situation.   A  person 
approaching  a  known  place  of  danger  is  chargeable  with  the  exercise 
of  care  and  caution  commensurate  with  the  knovn  denger. 

We  find  the  verdict  is  against  the  manifest  weight  of  the 
evidence  and  the  judgment  herein  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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STATE   OF   ILLINOIS, 

second  distkict  I.  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerk  of  the  Appellate  Court 

(73S15— 5M—  3-32)  .,,»g^„7 


AT  A  TERM  OF  THE  APPELLATE  COURT, 

3egun  and  held  at  Ottawa,  on  Tuesday,  the  4th  day  of  October,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty-eight, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 

Present  —  The  Hon.  FRANKLIN  R.  DOVE,  Presiding  Justice 
Hon.  FRED  G.  WOLFE,  Justice 
Hon.  BLAINE  HUFFMAN,  Justice 
JUSTUS  L.  JOHNSON,  Clerk     /£,  Z 
RALPH  H.  DESPER,  Sheriff 


QQT  il  £t   O  O^ 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
ihe  Opinion  of  the  Court  was  filed  in  the  Clerk's  Office  of  said 
Jourt,  in  the  words  and  figures  following,  viz: 


Gen.  No.  9358 


Agenda  No. IE 


Clarence  Brings,  Administrator 
of  the  Estate  of  Betty  Irene 
Briggs,  deceased, 


IN  THE 
APPELLATE  COURT  OF  ILLINOIS 
SECOND  WL STRICT 

OCTOBE&4jEHM  AjT.  1938# 
1   1 


**>«%. 


Appellee 


vs. 


Golden  Cream  Dairy,    Inc.,    a  .^ 
Corporation,    and  M.   ffi.   Herri€on, 

Appellants. 


Apical  from  Circuit  Court, 
I      Knox  County. 


HUFFMAN  -  J. 

This  is  a  suit  brought  by  appellee  as  administrator  of  the 
estate  of  Betty  Irene  Briggs,  against  appellants  for  the  wrongful 
deaikof  said  child.  Appellant,  The  Golden  Gream  Dairy  Company, 
among  other  things,  was  engaged  in  the  business  of  delivering  milk 
in  the  city  of  Galesburg.   Its  servant  and  agent,  M.  H.  Herndon, 
also  an  appellant,  was  operating  the  particular  delivery  truck 
involved  in  this  case.   Ke  was  making  delivery  of  milk  to  the  homes 
of  customers  in  said  city  along  and  near  Morton  Avenue,  at  the  time 
of  the  accident  in  question.   The  milk  truck  was  parked  on  Norton 
Avenue  between  the  intersection  of  Yates  and  Fifer  streets  with 
said  Morton  Avenue.   The  accident  occurred  at  about  7:S0  o'clock 
on  the  morning  of  September  4,  1937.   The  home  in  which  the  deceased 
child  ifived  was  on  the  south-west  corner  of  the  intersection  of 
Morton  Avenue  and  Yates  Street.   Morton  Avenue  runs  north  and  south 
and  Yates  Street  east  and  west.  Plaintiff's  intestate  was  eight 
years  old  at  the  time.   The  morning  in  question  was  on  Saturday. 
The  residence  Just  south  of  where  the  deceased  lived,  was  occupied 
by  the  Helzer  family.  The  milk  truck  drove  up  in  front  of  the  Heizer 
residence,  \?here  it  was  stopped  by  the  driver  for  the  purpose  of 
his  making  a  delivery  of  milk  to  th«t  family.   Betty  Heizer,  aged 
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nlne,  was  in  the  front  yard  with  her  mother  at  the  time.   The 
Heizer  child  and  the  deceased  were  expecting  to  go  to  a  grocery- 
store  on  an  errand  for  Mrs.  Heizer.   The  Heizer  child  states  that 
she  saw  the  milk  truck  drive  up  and  stop  in  front  of  her  house 
and  the  driver  start  to  taring  the  milk  to  the  door.   She  had  a 
small  wagon  for  the  purpose  of  bringing  hack  from  the  grocery 
store  the  articles  which  she  was  to  obtain  for  her  mother.   She 
states  that  she  and  the  deceased  had  started  to  the  store  to  get 
the  groceries;  that  they  were  walking  north  on  the  west  side  of 
Morton  Avenue  and  toward  ^atee  Street;  that  the  deceased  was  walk- 
ing on  the  east  side  of  this  witness;  that  the  witness  was  in  the 
road;  that  no  sidewalk  was  constructed  along  here;  that  the  road 
was  made  of  cinders,  which  was  a  good  place  to  walk;  that  the  driver 
after  making  delivery  of  the  milk  to  the  Heizer  home,  returned  to 
his  truck  and  started  backing  the  sane  north  toward  the  Briggs 
residence.   The  hack  corner  of  the  milk  truck  struck  the  deceased, 
knocking  her  down,  and  it  appears  that  the  right  rear  wheel  passed 
over  her  body.   The  child  died  from  the  injuries  sustained.   The 
father  as  administrator,  instituted  this  suit  to  recover  for  the 
wrongful  death  of  said  child,  alleging  damages  in  the  sum  of  $10,000. 
The  cause  was  heard  by  jury,  wnich  returned  a  verdict  in  the  sum  of 
$7500,  Appellants  appeal  from  the  judgment  entered  on  the  verdict. 

On  cross  examination  of  the  witness  Betty  Heizer,  it  appears 
that  the  deceased  at  the  time  of  the  accident  and  before  the  criildren 
had  started  their  trip  to  the  grocery  store,  v/as  standing  back  of  the 
truck  for  the  purpose  of  securing  the  milk  that  was  to  be  delivered 
at  her  residence,  which  was  the  next  house  north  of  the  Heizer  resi- 
dence; that  she  had  her  back  toward  the  truck;  that  the  truck  was 
headed  south,  but  stopped  on  the  west  side  of  the  street;  and  that 
while  she  was  in  this  position,  the  driver  of  the  truck  started 
backing  it  north  to  a  position  opposite  the  Briggs  residence.   In 
the  oerformance  of  this  operation,  the  deceased  child  was  struck 
by  the  back  end  of  the  truck. 
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The  witness  Sargent  was  at  the  Heizer  residence  that  morning 
at  the  time  of  the  accident.   He  saw  the  truck  as  it  was  parked  in 
front  of  the  Heizer  residence,  but  did  not  see  the  accident.   The 
first  notice  that  these  parties  had  of  the  accident  was  when  the 
Heizer  child  came  running  to  the  house  exclaiming  that,  "Betty  got 
run  over."  This  witness  went  out  immediately  where  he  found  the 
truck  driver  who  requested  that  they  call  an  ambulance.   This  was 
done  and  the  child  taken  tc  the  hospital.   It  is  apparent  that  the 
right  rear  wheel  must  have  passed  over  the  body  of  the  deceased, 

Mrs.  Heizer  states  that  there  are  no  walks  at  this  place  and 
when  they  walk  they  walk  in  the  street,  v/iiich  was  of  cinders:  that 
she  told  her  daughter  to  hurry  to  the  store;  that  her  daughter 
wanted  the  deceased  to  go  with  her,   to  which  the  deceased  stated 
th^t  she  would  return  to  her  nooie  and  ask  her  mother  if  sne  might 
go.   It  was  then  the  children  left  the  Heizer  premises  ana'  went 
out  upon  the  street.  Mrs.  Heizer  did  not  see  the  accident.   She 
states  that  the  driver  of  the  truck  left  the  motor  running  while 
he  came  in  to  make  delivery  of  the  milk  at  her  residence.   It  appears 
that  the  only  oerson  who  saw  the  accident  was  the  Heizer  child  who 
was  in  company  with  the  deceased  at  the  time. 

The  foregoing  is  substantially  the  evidence  on  the  part  of 
appellee.  Appellant  creamery  company  offered  its  driver,  Herndon, 
(co-defendant),  as  a  witness  for  the  purpose  of  showing  the  position 
of  the  truck  immediately  after  the  death  of  plaintiff's  intestate. 
Objection  was  made  to  tnis  witness  testifying,  whieh  objection  was 
sustained,  whereupon  counsel  for  appellants  Eade  an  offer  of  proof 
by  said  witness,  which  offer  was  made  in  tne  absence  of  the  jury. 
This  offer  had  to  do  witn  the  position  of  the  truck  after  the  death 
of  plaintiff  s  intestate,  and  the  condition  of  the  street  at  the 
place  in  question.   The  offer  was  objected  to  and  the  objections 
sustained,  whereupon  appellants  rested. 
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Appellants  urge  several  grounds  for  reversal.   For  the  purpose 
of  this  opinion,  but  one  of  the  grounds  will  be  considered.  Appel- 
lants object  to  certain  questioning  of  two  of  appellee's  witnesses 
by  appellee' s  counsel,  with  reference  to  the  question  of  appellants 
being  protected  by  insurance  from  the  payment  of  damages  because  of 

such  accident.   Appellee's  witness  Frances  Heizer,  mother  of  the 

with 
child  who  was/the  deceased  at  the  time  of  the  accident,  was  inter- 
rogated by  appellants  attorney  concerning  certain  statements  made 
by  her  which  were  contained  in  a  signed  statement  made  soon  after 
the  accident,  and  which  were  in  conflict  with  those  made  in  her 
testimony  uoon  the  trial.   In  the  first  instance,  she  dedined  to  answer 
the  ouestiong  afl  to  whether  she  had  made  such  statements,  but  upon 
being  Instructed  by  the  trial  court  that  she  must  answer  same,  she 
did  so.   They  were  to  the  effect  that  her  daughter  Betty  was  west 
of  the  truci:,  while  the  deceased  child  wss  standing  behind  the  truck 
witn  her  back  against  the  rear  of  the  body  where  the  driver  could 
not  see  her;  that  the  driver  was  one  of  the  most  careful  drivers  that 
came  into  that  neighborhood;  that  she  did  not  see  the  driver  get  in 
the  truck  nor  did  she  see  the  accident.   Following  this,  Gounsel  for 
appellee  examined  the  witness  as  to  who  took  the  written  statement 
from  her,  to  which  the  witness  responded  that  she  did  not  know.   The 
witness  was  then  asked  the  following  question:  "This  Angus  Ferdinand, 
jfci  i  natter  of  fact,  was  an  adjuster  for  the  insurance  company,  isn't 
that  true?"   Objection  was  irade  to  this  question,  which  objection 
woe  overruled,  and  before  the  witness  could  make  any  answer,  the 
following  question  was  asked:  ''From  Peoria,  isn't  that  true?"   Sub- 
sequently reference  was  made  by  the  attorney  in  referring  to  the 
party  who  took  the  statement  as,  "this  adjuster."   Appellee's  wit- 
ness Sargent  had  pIso  signed  a  statement  regarding  the  accident.  He 
likewise  was  asked  by  appellants'  counsel  with  regard  to  certain 
statements  contained  therein  in  contrast  to  those  made  in  hie  oral 
testimony.  This  witness  referred  to  the  person  taking  his  written 
statement  as  the  representative  of  an  ineurance  company,  and  further 
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stated  that  such  representative  said:  "If  they  settle  it  out  of 
court,  we  are  going  to  make  them  a  nice  present." 

Statements  of  counsel  which  show  that  the  defendant  is  protected 
from  the  payment  of  damage?,  by  an  insurance  policy,  are  improper. 
Bishop  v.  Chicago  Junction  Ry.  Co.  289  111.  63,  67.   An  examination 
of  the  record  disclcses  that  counsel  for  appallee  pressed  the  witness 
in  an  effort  to  produce  a  response  disclosing  that  the  written  state- 
ment was  made  to  a  representative  of  an  insurance  company,  and  upon 
the  witness'  failure  to  so  respond,  appellee's  counsel  then  injected 
the  insurance  question  Into  the  evidence  by  voicing  the  above  questions 
which  included  the  answers  sought  from  the  -.vitneas,  to  which  questions 
the  witness  merely  responded  HYes,  sir."   The  attorney  must  not 
testify  for  the  witness.   The  intention  here  is  as  apparent  as  the 
attempt,  and  such  we  do  not  think  could  have  failed  to  escape  the 
notice  and  consideration  of  the  jury.   It  is  not  the  case  of  a  witness 
making  such  an  answer  which  was  unresponsive  to  the  question  put  and 
but  a  mere  voluntary  statement  by  the  witness,  as  in  the  case  of 
Williams  v.  Consumer's  Co.  352  111.  51,  55.   Gaser,  of  that  character 
deal  with  inadvertent  or  unresponsive  answers  by  a  witness  to  a 
question  which  is  a  proper  and  ligitimate  ane.   It  appear?  here 
to  have  been  the  apparent  design  of  the  examining  counsel  toinduce 
the  witness  to  make  answer  that  the  person  who  took  the  statement 
was  an  adjuster  for  an  insurance  company,  and  upon  the  witness1 
-failure  to  so  respond,  the  attorney  stated  sucv.  fact  in  the  form  of 
a  pretended  question.  There  appears  to  have  been  an  obvious  design 
and  intent  on  the  part  of  the  attorney  to  prejudice  the  defendant 
by  showing  that  it  was  protected  against  the  payment  of  damages  by 
an  insurance  policy.   We  are  of  the  opinion  that  the  only  effect 
it  could  have  had  would  be  to  convey  to  the  jury  an  impression  that 
the  defendant  dairy  company  was  so  protected.  McCarthy  v.  Spring 
Valley  Coal  Co.  252  111.  473,  480.   The  verdict  here  was  a  substantial 
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jone  In  this  kind  of  an  action,  and  the  record  should  be  free  of 
such  conduct  of  counsel.   This  court  speaking  through  Mr.  Presiding 
Justice  Dove,  in  a  former  case  where  the  circumstances  were  very 
similar  to  those  involved  herein,  held  that  such  statements  were 
calculated  to  Influence  and  prejudice  the  Jury  against  the  defendant, 
Peterson  v.  Jones,  283  111.  App.  652. 

The  judgment  herein  is  reversed  and  the  cause  remanded  for  a 
new  trial. 

Reversed  and  remanded. 
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STATE   OF   ILLINOIS, 

second  district  I.  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois.,  and  the  keeper  of  the  Eeeords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at  Ottawa,  this dav  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 
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AT  A  TEEM  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottawa,  on   Tuesday,  the  4th  day  of  October,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty-eight, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 

Present  —  The  Hon.  FRANKLIN  R.  DOVE,  Presiding  Justice 
Hon.  FRED  G.  WOLFE,  Justice 
Hon.  BLAINE  HUFFMAN,  Justice 
JUSTUS  L.  JOHNSON,  Clerk 
RALPH  H.  DESPER,  Sheriff    2^8  I  .A.  6  28' 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
the  Opinion  of  the  Court  was  filed  in  the  Clerk's  Office  of  said 
Court,  in  the  words  and  figures  following,  viz: 


Gen .  No .  9366 


Agenda  No.  15 


IN  THE 

APPELLATE  COURT  OF .ILLINOIS 

SECOND  DISTRICT 

OCTOBER--  TERM^/A.D.  1938. 


/ 
Richard  H.   Hindle,    d^o/a     / 
R.H.    Hindle  Realty  C#.,     / 

App~fllee 

vs. 

Commercial  Travelers  Loan 
and  Homestead  Association, 
a  Corporation, 

Appellant. 


Appeal  from  County  Court 
Peoria  County. 


HUFFMAN  -  J. 

This  was  an  action  by  appellee  to  recover  for  real  estate 
broker's  commission  alleged  to  be  due  him  from  appellant,  based 
upon  the  claim  that  he  procured  a  purchaser  for  certain  premises, 
who  was  ready,  willing  and  able  to  make  the  purchase  according 
to  appellant' s  terms.  The  case  was  tried  by  Jury  and  a  verdict 
returned  in  favor  of  appellee  for  $312.50.   Appellant  appeals 
from  the  Judgment  entered  thereon. 

Appellee  was  a  licensed  real  estate  broker  residing  in  Peoria, 
and  appellant  a  Loan  and  Homestead  Association  located  in  said  city. 
It  owned  a  certain  residential  property  in  Peoria.  Appellee  alleges 
that  it  listed  this  property  with  him  to  sell,  at  a  designated  price 
and  upon  certain  terms;  that  he  procured  a  purchaser  therefor  who 
was  ready,  willing  and  able  to  purchase  the  same  at  the  price  and 
upon  the  terms  fixed  by  appellant;  whereby  appellant  became  indebted 
to  appellee  to  pay  the  customary  charges  for  such  services,  which 
was  |312.50.   Appellant  by  its  answer  admitted  the  ownership  of 
the  premises  in  question  and  that  appellee  was  a  licensed  real 
estate  broker,  but  denied  all  other  allegations  of  the  complaint 
and  denied  that  appellee  was  entitled  to  recover  the  damages  alleged, 
or  any  part  thereof. 
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The  first  oount  of  the  complaint  consisted  of  what  was  formerly- 
termed  the  oommon  counts.   Count  two  alleged  that  appellee  was  the 
procuring  cause  for  the  sale  of  the  premises,  whereas  the  proof 
showed  that  the  premises  were  sold  to  parties  other  than  the  pros- 
pective purchaser  submitted  by  appellee.   County  three  charged  that 
appellee  did  present  a  proposed  purchaser,  "who  was  ready,  willing 
and  able  to  purchase  the  same  for  the  price  and  upon  the  terms  named 
by  the  defendant  as  aforesaid."  V/heref ore,  it  is  alleged  appellant 
became  indebted  to  appellee  in  the  amount  claimed. 

The  premises  in  question  were  sold  by  appellant  to  parties 
other  than  the  part  presented  by  appellee,  and  the  evidence  does 
not  tend  in  any  way  to  support  appellee*  s  allegation  that  he  was 
the  procuring  cause  of  the  sale,  as  set  out  in  the  second  count. 
Therefore,  appellee  must  base  his  claim  upon  the  third  count,  which 
alleged  that  he  produced  a  purchaser  who  was  ready,  willing  and 
able  to  purchase  upon  appellant's  terms. 

Appellant  made  motions  and  presented  instructions  for  directed 
verdict  at  the  close  of  the  plaintiff's  evidence  and  at  the  close 
of  all  the  evidence,  which  motions  were  denied.   After  the  verdict, 
appellant  filed  its  motion  for  judgment  notwithstanding  the  verdict 
and  in  arrest  of  Judgment.   Appellee  urges  that  appellant  not  filing 
a  motion  for  a  new  trial,  cannot  now  question  the  sufficiency  of  the 
evidence  to  sustain  the  verdict,  and  in  support  thei'eof  cites  the 
cases  of  Knotts  v.  LaJfceshore  &  M.S.H.  Go.  172  111.  App.  550; 
Kortylak  v.  Johnson  City  B.  &   L.  Ass'n.  279  111.  App.  88.  In  those 
cases,  although  the  appellants  filed  motions  for  directed  verdicts, 
the  court  found  there  was  sufficient  evidence  to  sustain  the  plain- 
tiff s  cause  of  action,  and  in  the  latter  case  cited,  held  "there 
was  ample  proof  tending  to  sustain  appellee's  case,  and  where  this 
is  true,  such  a  motion  must  be  overruled."  (p. 96).   It  is  urged  by 
appellant  that  appellee" s  evidence  is  wholly  lacking  in  any  proof 
tending  to  establish  the  ability  of  the  purchaser  presented  by  him, 
to  perform  the  contract;  and  that  this  is  as  necessary  an  element  of 
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the  proof  as  it  Is  of  the  complaint.  Appellant  therefore  urges  that 
the  trial  court  erred  in  denying  its  motions  at  the  close  of  plain- 
tiff's evidence  and  at  the  close  of  all  the  evidence,  for  a  directed 
verdict. 

Appellant's  motion  to  instruct  the  Jury  to  find  in  its  favor 
raised  the  question  of  the  sufficiency  of  plaintiff's  evidence,  and 
whether  there  was  any  evidence  which,  considered  in  its  most  favor- 
able aspect,  fairly  tended  to  prove  the  complaint.   Hunter  v.  Troup, 
315  111.  293,  296.   Therefore,  its  motions  for  Instructed  verdicts, 
presented  to  the  trial  court  the  question  of  the  sufficiency  of 
plaintiff's  evidence  to  support  his  complaint,  even  though  appel- 
lant filed  no  motion  for  a  new  trial.   This  distinction  Is  reoognized 
in  the  case  of  Louis  K.  Leggitt  Co.  v.  Strum,  243  111.  App.  576,580. 

The  evidence  of  appellee  is  to  the  effect  that  he  secured  a 
proposal  from  Thomas  H.  White  and  wife,  to  buy  the  property  in  question. 
Appellee  presented  the  signed  proposal  to  appellant,  together  with 
his  check  for  $100  as  a  deposit  thereon,  pending  appellant's  investiga- 
tion of  the  credit  rating  of  the  prospective  purchaser.   It  is  thus 
apparent  that  the  ability  of  the  purchaser  was  at  that  time  not  known 
or  determined.   It  appears  that  appellant's  investigation  disclosed 
certain  unpaid  judgments  standing  against  the  prospective  purchaser. 
Appellant  sold  the  premises  to  another  party,  and  this  suit  resulted. 

It  Is  not  claimed  by  appellee  that  he  had  the  exclusive  listing 
or  exclusive  right  to  sell  the  property  in  question.  His  check  for 
$100  was  returned  by  appellant  after  it  had  declined  the  proposal  to 
purchase  the  premises  by  the  prospect  secured  by  appellee.   This 
prospect  later  negotiated  with  appellant  for  a  contract  of  purchase 
for  another  property  In  Peoria.  Appellee  urges  that  appellant  refused 
the  first  proposal  in  order  to  effect  a  later  sale  of  this  other  piece 
of  property  to  the  said  prospective  purchaser,  for  the  purpose  of 
evading  claim  for  commission  by  appellee.   There  is  nothing  in  the 
evidence  to  sustain  this. 
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Appellant  urges  that  it  was  Incumbent  upon  appellee  to  show 
that  he  produced  a  purchaser  who  was  ready, . willing  and  able  to  perform 
the  contract  according  to  the  terms  thereof.   This  rule  is  well  stated 
in  Wilson  v.  Mason,  158  111.  304,  at  p.  309,  as  follows:  "The  duty  of 
a  broker,  who  is  employed  to  sell  real  estate,  is  to  find  and  produce 
to  the  vendor  a  purchaser,  who  is  ready,  willing  and  able  to  complete 
the  purchase  as  proposed.   This  he  must  do  before  he  Is  entitled  to 
any  commissions.   If  the  vendor  rejects  the  purchaser  so  produced, 
the  broker  is  bound  to  show  that  such  purchaser  was  willing,  ready 
and  able  to  perform  the  contract  according  to  the  proposed  terras. tt 
This  rule  is  also  announced  in  Olver  v.  Sattler,  233  111.  536,  540; 
Lucas  v.  Schwartz,  243  111.  App.  418,  423;  v/hite  v.  Ames,  179  111. 
App.  220;  Smith,  Admr,  v.  Penn,  151  111.  App.  155,  and  many  other 
cases.  Thus  we  see  that  it  is  not  only  incumbent  upon  the  plaintiff 
to  show  that  Ms  prospective  purchaser  was  ready  and  willing  to  per- 
form, but  also  that  he  was  able  to  perform. 

There  is  no  evidence  in  the  record  tending  to  show  the  ability 
of  appellee's  prospective  purchaser  to  perform  the  contract.   Hence, 
there  was  no  evidence  to  justify  the  jury  in  finding  that  he  could 
raise  sufficient  money  with  which  to  comply  therewith.  The  court 
erred  in  not  granting  appellant's  motion  for  a  directed  verdict. 
The  judgment  is  therefore  reversed  an&   the  cause  remanded  for  a  new 
trial. 

Reversed  and  remanded. 
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STATE    OF   ILLINOIS, 

f-SB. 

second  district  J  I.  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 
certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 
of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

. in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerk  of  the  Appellate  Court 

(73815— 5M — 3-32)  . 
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AT  A  TEEM  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  4th  day  of  October,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty-eight, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 

Present  —  The  Hon.  FRANKLIN  R.  DOVE,  Presiding  Justice 
Hon.  FRED  G.  UOLFE ,  Justice 
Hon.  BLAINE  HUFFMAN,  Justice 

JUSTUS  L.  JOHNSON,  Clerk     £&   0  X  .  A»  6  29 
RALPH  H.  DESPER,  Sheriff 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
the  Opinion  of  the  Court  was  filed  in  the  Clerk's  Office  of  said 
Court,  in  the  words  and  figures  following,  viz: 


Gen.  No.  936? 


Agenda  No.  36 


IN  THE 
APPELLATE  COURT  BT   ILLINOIS 
SECOND  DISTRICT    j 

/        i 
OCTOBER  TERM, /A.  D.  19|8. 


William  F.  Sell, 

Appellee 
vs. 
Charles  E.  Gambill, 

Appellant. 


/  ^kpxida  fro$  Circuit  Court* 
DeKalb  County. 


HUFFMAN  -  J. 

Tnis  was  a  suit  by  appellee  to  recover  real  estate  broker's 
commission.   It  was  tried  before  the  court  and  judgment  entered 
in  his  favor  for  #548  and  costs.   Appellant  appeals  from  this  judg- 
ment. 

The  services  rendered  by  appellee  were  performed  at  the  instance 
of  appellant's  brother.   Appellee  claims  that  the  brother  Henry 
Gambill,  was  acting  as  the  agent  of  appellant  Charles  Gambill.   Appel- 
lant denies  that  his  brother  Henry  was  acting  as  his  agent,  and  con- 
tends that  there  was  no  agreement  or  undertaking  between  him  and  appellee 
in  regard  to  the  transaction,  no  agreement  on  his  part  to  pay  appellee 
anything,  no  request  made  by  him  to  appellee  to  perform  any  services 
on  his  behalf,  and  therefore  no  liability  to  pay  appellee  the  commission 
claimed. 

There  was  no  dispute  that  the  commission  claimed  by  appellee  was 
the  usual  and  customary  rate  charged  by  real  estate  brokers  for  such 
services  in  that  vicinity.   The  basis  of  the  defense  to  the  suit,  as 
stated  by  attorney  for  appellant,  was  that  no  agency  existed  between 
appellant  and  his  brother  Henry  regarding  the  transaction  in  question. 

It  appears  that  appellant  owned  several  farms  in  DeKalb  county;  that 

brother 
his  -oorivt-er  Henry  was  in  his  employ  as  supervisor  of  such  farms;  that 

his  salary  was  #30  a  week;  that  Henry  went  to  see  appellee  about  a 
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farra  (called  the  Woolsey  farm),  which  was  adjacent  to  a  farm  owned 
by  appellant  (called  the  Butler  farm);  and  directed  appellee  to  see 
if  and  on  what  terms  the  "oolsey  farm  could  be  acquired.   Appellee 
did  so,  and  advised  Henry  that  the  Woolsey  farm  had  been  foreclosed 
on  by  the  Northwestern  Mutual  Life  Insurance  Company;  that  the  re- 
demption period  had  not  yet  expired;  that  a  closed  bank  at  Sycamore 
had  taken  a  judgment  on  a  note  of  the  mortgagor  in  the  principal  sum 
of  $4400,  which  was  a  junior  lien  and  subject  to  the  rights  of  the 
above  named  mortgagee.   Appellee  suggested  that  they  go  to  see  the 
receiver  of  the  closed  bank  in  order  to  find  out  for  how  much  the 
judgment  could  be  bought,  so  that  appellant  might  determine  if  he 
desired  to  place  himself  in  a  position  where  he  could  make  redemption 
from  the  mortgage  sale,  and  thus  secure  title  to  the  farm  in  question. 
In  response  to  this,  Henry  instructed  appellee  to  secure  information 
regarding  the  status  of  the  matter.   Appellee  did  so  and  reported  to 
Henry,   henrystated  to  appellee  that  he  would  have  his  brother,  the 
appellant,  see  the  receiver  of  the  bank  with  a  view  to  ascertaining 
at  what  price  the  judgment  could  be  purchased.   Appellant  did  so, 
and  purchased  the  judgment  of  the  bank  for  $200.   Following  this, 
appellant  made  redemption  of  the  Woolsey  farm  in  the  sum  of  f 10,967. 31. 
Appellant  admits  conversations  with  his  brother  Henry  regarding  the 
negotiations  having  to  do  with  the  acquisition  of  this  farm.   Follow- 
ing the  consummation  thereof,  he  gave  to  his  brother  Henry  a  check 
for  §100  to  tee  delivered  to  appellee  in  payment  for  his  services 
rendered  in  connection  with  the  transaction.   When  Kenry  tendered  the 
check  to  appellee  he  refused  to  accept  same,  and  this  suit  resulted. 

There  was  evidence  in  the  case  having  to  do  further  with  the  acts 
of  the  parties  and  the  question  of  agency.   The  trial  court  saw  and 
heard  the  witnesses  testify,  and  thus  had  superior  advantages  over 
this  court  in  determining  the  weight  and  credit  that  should  be  given 
the  testimony.   Under  such  circumstances,  where  the  testimony  by  fair 
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end  reasonable  intendment  supports  the  judgment  of  the  trial  court, 
a  court  of  review  is  reluctant  to  disturb  the  same,  unless  it  clearly 
appears  that  the  judgment  is  contrary  to  the  manifest  weight  of  the 
evidence. 

The  judgment  herein  is  affirmed. 

Judgment  affirmed. 
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STATE   OF   ILLINOIS., 

second  district  I,  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Kecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerk  of  the  Appellate  Court 

<73S15 — 5M — 3-32)  .-.g3&,7 


AT  A  TERM  OF  TEE  APPELLATE  COURT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  4th  day  of  October,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty-eight, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 

Present  --  The  Hon.  FRANKLIN  R.  DOVE,  Presiding  Justice 
Hon.  FRED  0.  WOLFE,  Justice 
Hon.  BLAINE  HUFFMAN,  Justice 
JUSTUS  L.  JOHNSON,  Clerk 
RALPH  H.  DESPER,  Sheriff 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
the  Opinion  of  the  Court  was  filed  in  the  Clerk's  Office  of  said 
Court,  in  the  words  and  figures  following,  viz: 


Gen.  No.  P3V2 


Agenda  No.  18 


IN  TEE 
APPELLATE  COURT  OF/ILLINOIS 

second  Diawqjfa1 


OCTOBER  TEijlti 
/ 


D.    19.3%. 


App.e&l  from, Circuit   Court, 
LaSalle  County. 


Alice  Davis | 

Appellee 
vs. 
Frsnk  H.  Bankert, 

Appellant 

HUFFMAN  -  J. 

Appellee  sued  appellant  for  personal  injuries  sustained  by  a 
collision  between  an  automobile  in  which  she  was  riding,  aa<3  an 
automobile  then  being  operated  by  appellant.   The  cause  was  tried 
by  Jury,  resulting  in  a  verdict  in  favor  of  appellee  for  the  sum 
of  $1000.  Appellant  prosecutes  this  appeal  from  the  judgment 
entered  upon  the  verdict. 

It  is  charged  by  appellee  that  while  riding  in  the  rear  seat 
of  an  a.utomobile  then  owned  and  operated  "ay   her  husband,  and  while 
she  was  in  the  exercise  of  due  care  for  her  own  safety,  appellant 
recklessly  and  negligently  caused  his  automobile  to  collide  with 
that  in  which  appellee  was  riding,  at  a  time  when  appellant  was 
operating  his  automobile  at  a  high  rate  of  speed.   The  second  count 
is  substantially  as  the  first  count,  except  that  it  charges  the 
appellant  with  #llful  and  wanton  mlsoonduct  in  the  operation  of 
his  automobile,  and  that  as  a  direct  and  proximate  result  of  such 
wilful  and  wanton  misconduct,  the  collision  occurred  whereby  appellee 
sustained  the  injuries  sued  for. 

The  accident  happened  at  about  four  thirty  in  the  afternoon 
of  June  3,  1934,  on  state  highway  No.  6  at  a  point  about  four  miles 
west  of  Ottawa.   The  highway  in  question  was  of  concrete  with  the 
usual  black  line  running  down  the  center  thereof.   The  car  in  which 
appellee  was  riding  was  Toroceeding  east  upon  the  highway,  and  the 
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car  then  being  operated  by  appellant  was  proceeding  west.   It  is 
claimed  by  appellee  that  the  car  in  which  she  was  riding  was 
travelling  at  the  rate  of  about  twenty  miles  an  hour;  that  appellant' s 
car  was  approaching  at  about  sixty  or  sixty-five  miles  per  hour, 
and  was  weaving  back  and  forth  Rcross  the  center  line  of  the  pave- 
ment; that  as  the  two  cars  approached  a  point  where  they  were  about 
to  pass,  that  appellant's  car  oame  across  the  black  line  and  ran 
into  the  car  in  which  appellee  was  riding,  while  it  was  in  its  proper 
traffic  lane,   on  the  south  side  of  the  center  line  of  the  pavement. 
The  oar  in  which  appellee  was  riding  left  the  pavement  and  turned 
over  in  a  ditch.   Appellee  was  thrown  through  the  windshield  and 
the  top  of  the  ear. 

Appellant  by  his  answer  denied  the  charges  of  negligence  and 
wilful  and  wanton  misconduct;  denied  that  the  collision  was  caused 
by  his  driving  his  car  across  the  center  line  of  the  pavement,  into 
the  car  in  which  appellee  was  riding;  and  denied  that  appellee  sus- 
tained her  injuries  through  any  negligence  of  his  or  through  any 
wilful  or  wanton  misconduct  on  his  part. 

It  appears  from  the  evidence  of  appellee1 s  husband  that  he  was 
by  occupation  the  driver  of  a  motor  truck;  that  he  owned  the  pleasure 
car  in  which  appellee  was  riding  at  the  time  in  question;  that  his 
wife  and  four  children  were  in  the  car  at  the  time  of  the  accident; 
that  shortly  before  the  collision,  a  truck  passed  his  car;  that  he 
thereafter  followed  behind  the  truck;  that  he  first  saw  appellant' s 
car  when  it  was  Stout  nine  hundred  feet  east;  that  as  appellant's 
car  passed  the  truck,  it  started  toward  his  car;  that  it  then  started 
to  curve  back  toward  Its  proper  traffic  lane,  when  it  again  swung 
over  the  black  line  toward  his  car.  He  states  that  when  this  occurred, 
the  cars  were  about  in  a  position  to  pass  and  that  he  drove  his  car 
off  the  pavement  to  hie  right,  in  an  effort  to  escape  the  oncoming- 
car  of  appellant;  that  he  was  unsueces3fiil  and  that  appellant's  car 
struck  his  car  on  the  left  front  portion,  knocking  off  the  left  front 
wheel,  thus  causing  his  car  to  leave  the  road  and  turn  over  in  a 
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ditch.   It  is  claimed  by  Dftvis  that  appellant  was  driving  at  the 
rata  of  about  sixty-five  miles  per  hour;. that  the  road  was  straight 
and  level;  and  that  there  was  no  traffic. 

It  is  claimed  by  appellant  that  the  Davis  car  started  across 
the  center  line  of  the  pavement  toxvard  his  car,  and  that  he  drove 
off  the  pavement  and  out  upon  the  shoulder  on  his  side  of  the  road, 
in  an  effort  to  avoid  the  accident;  that  he  was  unsuccessful  in  his 
attempt  to  escape  the  oncoming  car  operated  by  Davis,  and  that  the 
DaviB  car  continued  across  the  black  line  of  the  pavement,  across 
r-poellant' s  traffic  lane  and  into  appellant's  car.   Appellant  states 
that  he  was  driving  at  the  speed  of  fifteen  miles  per  hour  at  the 
time,  and  that  the  Davis  car  was  travelling  thirty-five.  Appellant 
claims  that  after  the  accident,  the  two  cars  were  about  one  hundred 
twenty-five  feet  apart.  He  states  that  following  the  accident,  he 
went  to  the  Davis  car  where  he  remained  for  probably  a  minute  and  a 
half;  that  he  did  not  state  who  he  was  nor  ask  them  who  they  were. 

Riding  in  appellant's  car  at  the  time  of  the  accident  were  Mr. 
Emmerling,  3r.,  Mr.  Emmerling,  Jr.,  Miss  Beth  Heubauer  and  Mr. 
Emmerling' s  daughter.  Mr.  Emmerling  testified  that  the  Davis  car 
was  weaving  back  and  forth  across  the  center  line  of  the  pavement 
and  that  after  appellant  had  reduced  the  speed  of  his  car  to  about 
fifteen  miles  an  hour,  the  Davis  car  came  across  the  pavement  into 
appellant's  traffic  lane  and  ran  into  appellant's  car.  Another 
witness,  Kenry  Lenzing,  testified  for  appellant,  stating  that  he 
w?_s  driving  his  car  behind  the  Davis  car  and  that  it  was  weaving 
back  and  forth  across  the  pavement  and  ran  into  appellant's  car. 
Mrs.  Lenzing  also  testified  that  the  Davis  car  was  across  the  center 
line  of  the  pavement  and  in  appellant's  traffic  lane  at  the  time  of 
the  collision. 

Appellee,  her  husband,  a  married  daughter  and  her  husband, 
were  all  occupants  of  the  Davis  car,  and  all  supported  by  their 
testimony  the  charges  appellee  made  against  appellant  with  respect 
to  the  operation  of  his  car.   The  witnesses  and  their  testimony  on 
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behelf  of  anpellant,  have  been  refirred  to.   The  evidence  of  the 
respective  parties  is  irreconcilable,  and  that  of  each  side  when 
considered  alone,  is  incompatible  with  the  situation  as  presented 
by  the  witnesses  on  the  opposite  side.   Under  such  circumstances, 
it  was  the  function  of  a  jury  to  pass  upon  the  credibility  of  the 
witnesses.   In  addition  to  this,  the  trial  court  had  the  advantage 
of  seeing  and  hearing;  them  testify.   The  testimony  is  hopelessly 
conflicting.   The  witnesses  on  opposite  sides  have  Efc  testified  to 
entirely  opposite  conclusions,  and  in  such  cases  it  is  the  peculiar 
province  of  a  jury  to  determine  which  set  of  witnesses  they  are 
going  to  believe.   The  Judge  and  the  jury  who  try  a  case,  have 
superior  advantages  over  a  court  of  review  in  this  pespect,   They 
see  the  witnesses  and  observe  them  while  testifying.   This  gives 
them  vastly  superior  advantages  in  determining  the  weight  and  credit 
that  should  be  given  the  testimony.   These  considerations  have  led 
to  tne  adoption  of  the  rule  that  where  there  is  a  contrariety  of 
evidence  and  the  testimony  by  fair  and  reasonable  intendment  will 
authorize  the  verdict,  a  court  of  review  will  not  disturb  the  same 
unless  it  clearly  appears  that  the  verdict  is  contrary  to  the  weight 
of  the  evidence.  Where  the  evidence  is  so  conflicting  and  yet  so 
positive,  that  that  of  each  party  when  considered  alone,  might  be 
sufficient  to  support  a  verdict,  the  rule  above  referred  to  Is 
usually  followed  by  a  court  of  review  for  the  reasons  stated. 

The  proof  of  each  party  is,  that  while  he  was  off  the  pavement 
and  upon  the  shoulder  on  his  own  side  of  the  road,  the  other  came 
across  the  pavement  and  ran  into  him.   The  impossibility  of  this 
situation  is  at  once  apparent.  The  cars  could  have  no  more  collided 
under  such  circumstances,  than  if  they  had  been  standing  still. 

Appellant  urges  three  grounde  for  reversal.   The  first  urged 
is  that  the  verdict  is  against  the  weight  of  the  evidence.  Appel- 
lant with  reference  to  this  point,  urges  that  the  evidence  of  the 
respective  parties  is  sc  divergent  as  to  make  it  conclusive  that 
one  side  or  the  other  could  not  be  telling  the  truth.   It  Is  then 
urged  that  the  witnesses  for  appellant  stated  the  true  facts. 
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Where  the  positions  of  the  litigants  are  so  diametrically  opposed, 
it  Is  in  the  first  instance  a  question  of  fact  i'or  the  Jury  to 
decide  as  to  where  lies  the  truth.   In  the  state  of  the  record, 
this  court  does  not  feel  justiiied  in  disturbing  the  verdict  on 
the  facts. 

The  seoond  ground  urged  for  reversal  is  that  the  verdict  is 
excessive.   The  testimony  of  the  surgeon  at  the  hospital  where 
appellee  was   taken  is,  •' that  she  was  blood  all  over;  that  her  teeth 
were  Knocked  out;  tnat  she  was  bleeding  from  the  mouth  and  nose; 
had  a  scalp  wound  through  to  the  skull;  and.  other  cuts  and  bruises." 
She  was  in  the  hospital  for  a  i«eek  and  after  that,  returned  for 
dresrings  over  a  perioa  of  about  ten  days.   It  might  be  said  that 
the  damages  awarded  were  substantial,  but  they  do  not  appear  to 
be  a  result  of  passion  or  prejudice  on  the  part  of  the  jury,  and 
under  the  records  as  it  exists,  we  cannot  say  they  are  excessive. 

The  third  ground  argued  for  reversal  is  directed  toward 
instructions  number  2,  3,  4  and  6  given  on  behalf  of  appellee, 
Instruction  '.lumber  2  told  the  jury  that  the  negligence  of  the 
driver  of  the  automobile  in  which  appellee  was  riding,  could  not 
be  imputed  to  her,  if  she  was  in  no  way  the  cauee  cf  such  negligence, 
and  omitted  no  reasonable  or  ordinary  care  for  her  own  safety.   The 
instruction  as  given  is  identical  with  instruction  number  13  appear- 
ing in  the  case  of  Thompson  v.  Atchinson  T.  &  3.F.  By.  Go.  258 
111.  App.  123  at  p.  130.   The  Instruction  was  there  approved  with 
authorities  cited. 

Instruction  number  3  had  to  do  with  the  fixing  of  plaintiff's 
damages  and  told  the  jury  that  in  determining  same  they  had  the 
ri-iht  to  take  into  consideration  the  nature  and  extent  of  the  in- 
juries received,  if  any,  resulting  from  the  collision  in  question, 
so  far  as  the  same  were  shown  by  the  evidence,  and  the  pain  : 
and  suffering  in  body  and  mind,  if  any,  residing  to  the  plaintiff 
because  of  such  Injuries,  Appellant  objects  to  thie  instruction 
because  of  the  inclusion  therein  of  the  element  of  "mental  suffering" 
as  a  basis  for  money  damages.   The  fair  import  of  the  instruction 
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with  reference  to  the  phrase  "her  pain  and  suffering  in  body  and 
mind,  if  any,  resulting  from  such  injuries,"  infers  that  the  pain 
and  suffering  in  body  and  mind  shall  be  a  consequence  or  result  of 
the  physical  injuries  received,  and  that  the  mental  pain  and  suffer- 
ing contemplated  was  such  as  accompanied  or  naturally  flowed  from 
the  physical  injuries.   This  element  of  damages  has  been  approved 
In  Chicago  &  Milwaukee  Elec.  fiy.  Co.  v.  Ullrich,  213  111.  170. 
We  do  not  consider  this  Instruction  subject  to  the  objections  made. 

Instruction  number  4  told  the  Jury  that  it  was  not  necessary 
for  the  plaintiff  to  place  xvltnesses  upon  the  stand  to  testify  as  to 
what  amount  of  damages  she  should  receive  for  her  injuries,  but 
that  if  the  Jury  found  the  defendant  guilty,  they  were  to  determine 
the  question  of  damages  from  their  ordinary  experience  as  men,  and 
from  all  the  evidence  upon  the  question.  Appellant  argues  that  this 
instruction  confused  the  Jury,  but  we  do  not  so  consider.   It  was 
the  function  of  the  Jury  to  fix  the  amount  of  damages  in  the  event 
they  found  for  the  plaintiff,  and  in  arriving  at  such  damages,  they 
must  necessarily  exercise  their  faculties  as  Jurors  based  upon 
their  ordinary  experience  in  life. 

Appellee1 s  instruction  number  6  was  based  upon  the  second 
count  of  the  complaint,  which  charged  wilful  and  wanton  misconduct 
on  the  part  of  appellant.  Appellant  objects  to  this  instruction  on 
the  ground  that  it  did  not  properly  define  wilful  and  wanton  misconduct 
or  wilful  and  wanton  disregard  of  the  rights  of  others.  Appellee' s 
fifth  instruction  given  the  jury  just  prior  to  the  one  oomp&ined 
of,  contained  elements  of  wilful  and  wanton  misconduct  relative 
to  its  charge  in  this  case  as  made  against  appellant.   It  is  neces- 
sary that  instructions  should  be  considered  as  a  series,  because 
in  many  instances  all  of  the  elements  of  a  case  cannot  be  covered 
In  one  instruction  of  a  resonable  length. 

It  is  also  urged  by  appellant  that  there  is  no  evidence  in 
the  record  going  to  show  wilful  and  wanton  at±  conduct  on  his  part 
and  that  therefore  the  court  committed  error  in  giving  lnstcclctions 
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to  the  Jury  based  upon  that  element.  Appellee's  evidence,  If 
taken  as  true,  would  tend  to  support  the  charge  of  wilful  and 
wanton  conduct  on  the  part  of  appellant.   For  this  reason,  the 
Court  did  not  err  in  submitting  that  question  to  the  Jury. 
The  Judgment  herein  is  affirmed. 

Judgment  affirmed. 
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STATE   OF   ILLINOIS, 

second  district  I.  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  ami 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerk  of  the  Appellate  Court 

(73S15— 5M — 3-32)  . 


AT  A  TERM  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  4th  day  of  October,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty-eight, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 

Present  —  The  Hon.  FRANKLIN  R.  DOVE,  Presiding  Justice 
Hon.  FRED  G.  WOLFE,  Justice 
Hon.  BLAINE  HUFFMAN,  Justice 
JUSTUS  L.  JOHNSON,  Clerk 
RALPH  H.  DESPER,  Sheriff 


[.A.  6  29' 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
the  Opinion  of  the  Court  was  filed  in  the  Clerk's  Office  of  said 
Court,  in  the  words  and  figures  following,  viz: 


Gen.  No.  9386 


Agenda  No.  42 


/ 

IN  THE  / 
APPELLATE  COURT  f§   IL 
SECOfTO  DISTRICT 


OCTOBER  TERM/  A.  D.  19 


Agnes  M.  Winger, 

vs. 

Fred  R.  Winger, 


Appellee 


>eal  from  Circuit  Court 
Peoria  County. 


Appellant. 


HUFFMAN  -  J. 

This  was  an  action  for  separate  maintenance  brought  by  appellee 

against  appellant.   The  cause  was  referred  to  a  Master,  who  found  the 

facts  in  favor  of  appellee  and  recommended  a  decree  for  separate 

maintenance  and  that  appellant  be  ordered  to  pay  to  appellee  the  sum 

of  $10.00  per  week.   Objections  were  filed  to  the  Master's  report, 

which  stood  as  exceptions  thereto  before  the  trial  court.   The  trial 

\   court  overruled  the  exceptions,  allowed  appellee's  solicitors  a  fee 

I   of  $150,  granted  decree  for  separate  maintenance  and  ordered  therein 
i 

that  appellant  pay  to  appellee  the  sum  of  $7.50  per  week.   Appellant 

br  ings  this  appeal  from  the  above  decree. 


Each  of  the  parties  had  been  married  before.   They  contracted 
this  marriage  on  February  25,  1936,  and  separated  on  April  28,  1937. 
Appellee  was  a  Danish  woman,  aged  fifty-four.   Appellant's  age  is 
fifty-three.   Appellee  charges  that  appellant  left  her  without 
reasonable  cause,  and  since  said  time  has  failed  and  refused  to 
provide  for  her,  and  that  she  has  no  funds  or  property  with  which 
to  support  herself.   Appellant  was  a  man  of  considerable  business 
experience,  having  been  the  head  of  the  Peoria  Milling  Company, 
which  company  failed  in  1932,  and  in  which  failure  he  states  he 
lost  everything  he  had.   Subsequent  to  that  time,  he  commenced  working 
as  a  salesman  for  a  real  estate  firm  in  Peoria.   The  inception  of  the 
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romance  took  place  while  appellant  was  working  for  the  above  firm 
and  appellee  a  customer  thereof.   It  was  a  speedy  romance.   The 
appellant  says  that  he  was  "busted"  at  the  time  of  marriage;  that 
appellee  knew  he  was  busted,  but  she  said  that  made  no  difference 
and  agreed  to  take  him  anyway.   He  further  claims  that  she  was  a 
very  wealthy  woman  at  the  time  and  stated  she  was  willing  to  pay 
all  living  expenses  if  he  would  marry  her.   He  claims  that  as  an 
additional  inducement  to  the  marriage  contract,  she  agreed  to  take 
him  on  a  wedding  trip  to  Florida.   It  appears  that  following  the 
marriage  in  February,  they  took  the  wedding  trip.   Appellant  com- 
plains that  while  stoppefy at  a  hotel  in  Nashville,  Tennessee,  on 
the  way  to  Flordia,  and  while  he  was  soundly  sleeping,  appellee 
invoked  the  common  prerogative  of  a  wife  by  rifling  his  pockets 
and  extracting  therefrom  the  sum  of  $40,  the  only  money  of  which 
he  was  possessed.   He  also  insists  that  appellee  at  this  time  was 
in  a  highly  intoxicated  state.   They  proceeded  to  Florida,  where 
appellant  says  they  attended  the  races,  at  which  times  he  persuaded 
appellee  to  make  certain  monetary  advances  to  him,  in  the  use  of 
which  it  appears  he  was  most  fortunate,  increasing  the  total  some 
twelve  or  fifteen  times  by  his  ability  to  determine  in  advance 
which  horse  would  win.   The  honeymoon  seems  to  have  been  one  of 
accord  and  satisfaction  after  the  partle  s  reached  the  sunny  shores 
of  Florida,  where  they  enjoyed  the  beauties  of  that  magic  land, 
disporting  themselves  on  the  warm  sands  of  the  sea,  and  engaged 
in  the  sport  of  kings. 

They  returned  to  Peoria  March  30,  1936.   Appellant  says  that 
at  the  time  of  the  marriage,  appellee  agreed  to  let  him  use  her 
automobile  in  his  business  as  a  real  estate  salesman.   He  claims 
that  in  April,  1937,  she  refused  to  any  longer  permit  him  to  so 
use  her  car.   It  was  not  long  after  this  that  he  removed  his 
personal  effects  from  the  apartment  where  they  were  living.   He 
insists  that  he  had  nothing  before  the  marriage,  and  that  now  he 
has  less.   It  further  appears  that  before  he  would  marry  appellee, 
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he  insisted  she  advance  to  him  #500  which  he  still  owed  to  his  former 
wife.   He  says  appellee  was  so  anxious  to  consummate  the  marriage,  that 
she  did  advance  him  this  sum  of  money,  which  he  used  to  pay  off  the 
above  obligation.   He  insists  that  the  methods  used  by  appellee  in  the 
courtship,  were  such  as  to  beguile  an  unsuspecting  person;  that  she  gave 
him  a  birthday  party  with  invited  guests,  whereat  she  presented  him 
with  a  diamond  stickpin  worth  #275,  and  a  diamond  ring  worth  $350; 
that  she  later  presented  him  with  an  expensive  cigarette  case  and  with 
a  hundred  dollar  overcoat.   Being  moved  by  these  acts  of  generosity  on 
her  part,  he  caused  a  diamond  to  be  removed  from  his  fraternity  ring, 
which  he  cherished  very  highly,  and  had  it  mounted  in  a  ring  which  he 
presented  to  her. 

As  happens  in  so  many  instances,  it  developed  that  appellee  did  not 
possess  the  wealth  with  which  appellant  thaught  she  was  blessed.   Along 
about  April  1,  1937,  she  told  him  that  her  money  was  about  exhausted,  to 
which  she  says  he  replied,  "If  your  money  is  gone,  I  am  gone." 

Appellee  denies  that  she  refused  appellant  the  use  of  her  car, 
as  he  claimed.   She  testified  that  at  the  time  of  the  marriage,  she 
had  about  $3700  in  cash,  which  the  two  of  them  speniduring  the  following 
year.   Some  years  previous  to  this  marriage,  appellee  did  inherit 
fifteen  or  twenty  thousand  dollars  in  money  and  property  from  a  deceased 
husband.   Following  that,  she  returned  to  Denmark,  where  she  spent  about 
a  year  in  visiting  her  relatives  and  her  native  land.   She  now  insists 
that  she  has  had  to  borrow  money  on  her  automobile.   It  appears  that 
she  furnished  the  money  during  the  period  these  parties  lived  together. 
The  record  fails  to  disclose  any  pronounced  ability  on  her  part  to 
handle  money.   She  appears  to  be  an  improvident  as  well  as  an  unwise 
spender.   There  is  nothing  to  indicate  a  capacity  to  produce. 

Appellant  claims  appellee  was  very  Jealous  of  him  and  that  he 
objected  to  such  Jealousy;  that  she  insisted  on  going  with  him  to 
baseball  games  and  other  public  functions;  that  he  remonstrated  with 
her  thus  interfering  with  his  right  to  go  out  alone,  but  that  his 
objections  were  unavailing.   He  says  that  the  argument  they  had  in 
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April  when  she  refused  to  let  him  use  her  car  in  the  real  estate 
business,  resulted  in  his  leaving  the  apartment,  where  they  were 
living,  and  securing  quarters  of  his  own.   Nothing  he  states 
occurred  in  that  argument  is  sufficient  to  excuse  his  abandoning 
and  leaving  appellee.   She  denies  she  gave  him  any  cause  to  leave 
and  the  record  fails  to  disclose  any  sufficient  cause. 

Proof  of  the  wealth  with  which  appellant  claims  appellee 
was  possessed  and  of  which  he  claims  she  boasted,  does  not  appear 
in  the  record.   He  claims  she  told  him  during  their  marriage  relation 
that  she  had  plenty  of  money,  and  mentioned  various  large  invest- 
ments which  were  paying  her  good  dividends.   She  denies  ever  making 
such  statements.   However,  the  claim  of  riches  and  the  possession 
thereof,  are  different  things.   It  would  appear  that  if  any  such 
statements  were  made  by  appellee,  they  were  but  idle  boasting  or  the 
result  of  incapacity  to  properly  estimate  money  values.   We  are 
of  the  opinion  that  appellant  prior  to  the  time  of  separation  had 
arrived  at  this  conclusion,  and  this  marriage  suffered  the  fate 
common  to  all  such  undertakings. 

Appellant  urges  his  physical  condition  and  hie  limited  earning 
capacity  as  reasons  why  he  should  not  be  compelled  to  pay  the 
amount  awarded.   He  placed  his  physician  upon  the  stand,  who 
testified  appellant  was  afflicted  with  a  heart  ailment,  and  that 
he  had  given  him  the  Kahn  test,  the  results  of  which  the  physician 
refused  to  reveal.   The  doctor  stated  that  the  most  essential 
treatment  for  appellant  would  be  the  method  in  which  he  conducted 
his  personal  living  and  habits. 
|       The  record  fails  to  show  that  appellee  gave  appellant  any 
J  reasonable  cause  for  living  separate  and  apart  from  her.  Under 

I  such  oircumstances,  the  burden  was  upon  him  to  show  that  he  had 
reasonable  grounds  for  leaving.   Bartlow  v.  id.  114  111.  App.  604. 
'  It  is  generally  considered  that  the  reasonable  cause  to  justify 

|  desertion,  where  the  cause  is  claimed  to  be  the  ill  conduct  of  the 
deserted  party,  must  be  such  as  would  of  itself  entitled  the  other 
party  to  a  divorce.   Frank  v.  id.  178  111.  App.  557. 
The  decree  herein  is  affirmed. 

Decree  affirmed. 
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STATE   OF   ILLINOIS, 

second  district  I,  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerk  of  the.  Appellate  Court 

(73S15 — 5M — 3-32)  . 


c\    's 


AT  A  TEEM  OF  THE  APPELLATE  COURT, 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  4th  day  of  October,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty-eight, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 


Present  —  The  Hon.  FRANKLIN  R.  DOVE,  Presiding  Justice 
Hon.  FRED  G.  WOLFE,  Justice 
Hon.  BLAINE  HUFFMAN,  Justice 
JUSTUS  L.  JOHNSON,  Clerk 
RALPH  H.  DESPER,  Sheriff 


29  8I.A.  6  29' 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
the  Opinion  of  the  Court  was  filed  in  the  Clerk's  Office  of  said 
Court,  in  the  words  and  figures  following,  viz: 


Gen.   No.    9537 


Wo.    28 


IF  THE 
APPELLATE   CiOURT    OF  ILLII$)IS 
.SECOND/   DISTRICT 


Chester  B.   Eovve,       | 
(Plainti* 
vs. 
Pearl  G-.  Howe, 


'Appeal  from  Circuit 
Court,   iVcHenry  County, 


(Defendant)   Appellant. 


WOLFS,    J. 

Chester  B.  Howe  filed  a  suit  in  the  Circuit  Court  of  McHenry 
County  against  his  wife,  Pearl  G.  Eowe,  in  which  he  alleged  she 
had  without  any  just  or  reasonsible  cause,  wilfully  deserted  him 
for  a  space  of  several  years  end  asked  for  a  divorce.  To  this 
complaint,  the  defendant  filed  an  answer,  denying  that  she  wilfully 
and  without  just  cause  deserted  her  husband,  and  alleges  that  the 
plaintiff  had  wilfully  absented  himself  from  the  defendant  without 
any  just  and  reasonable  cause.   She  denied  that  the  plaintiff  had 
conducted  himself,  as  an  affectionate  husband,  cr  adequately 
provided  for  his  family. 

The  case  was  tried  before  the  Court  v.lthout  a  jury  and  at 
the  close  of  the  plaintiff's  testimony,  the  Court,  of  his  own 
motion,  stated  nI  am  granting  this  divorce  to  the  plaintiff  as 
a  matter  of  law  on  the  evidence  and  facts,  including  the  admissions 
of  the  defend snt  in  evidence  in  this  case.   The  Clerk  may  enter 
there,  "Proofs  heard;  judgment  in  favor  of  the  plaintiff  for  divorce 
against  the  defendant  on  the  grounds  of  desertion."  The  defendant, 
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through,  her  attorneys,  offered  to  put  in  evidence  to  rebut  the 
testimony  given  by  the  plaintiff  and  his  witnesses,  but  the  Court 
refused  to  hear  any  testimony  on  behalf  of  the  defendant .  Upon 
what  theory  of  the  case  the  Court  refused  to  allow  the  defendant 
and  her  witnesses  to  testify  is  impossible  for  this  Court  to 
understand.   Certainly  the  defendant  had  a  right  tc  be  heard 
upon  her  theory  of  the  ease.  The  judgment  of  the  Circuit  Court 
of  McHenry  County  is  hereby  reversed  and  the  case  remanded  for 
a  new  trial. 

Heversed  and  demanded. 
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STATE   OP   ILLINOIS, 

second  district  I.  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clcrl-  of  the  Appellate  Court 
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Agenda  No.  6 


Mr.    Justice   Fulton    delivered   the    opinion    of   the 
Court. 

The  Appellee  William  Schmidgall  who  is  the  Plain- 
tiff in  this  cause  filed  a  suit  in  equity,  asking  for  an 
accounting  from  the  Appellant  Pekin  Loan  and  Home- 
stead Association,  as  to  the  value  of  100  shares  of 
stock  of  the  Defendant  Association  on  May  23,  1932, 
and  also  that  the  value  of  said  stock  be  applied  in  pay- 
ment of  two  mortgages  held  by  the  said  Pekin  Loan 
and  Homestead  Association,  and  the  balance  of  the 
value  of  said  stock  paid  to  the  Appellee. 

Answer  of  the  Defendant  and  Replication  of  the 
Plaintiff  were  duly  filed  and  the  cause  was  referred  to 
the  Master  in  Chancery  of  the  Circuit  Court  to  take 
the  proofs  and  report  the  same  together  with  his  con- 
clusions of  law  and  fact  to  the  Court.  The  Master 
recommended  a  decree  in  favor  of  the  Appellee,  ex- 
ceptions to  said  report  were  filed  and  overruled  and 
the  Court  entered  a  decree  in  accordance  with  the  find- 
ing of  the  Master.  The  Appellant  seeks  the  reversal 
of  such  decree.  To  our  minds  the  controversy  is 
largely  one  of  fact. 

In  February,  1931,  the  Appellee  and  one  Joseph  J. 
Jost  were  engaged  as  partners  in  the  brick  and  cement 
work  business  and  during  that  month  agreed  upon  a 
dissolution  of  the  partnership  affairs  to  be  effective 
as  of  March  1, 1931.  Among  the  assets  of  the  partner- 
ship was  Certificate  No.  6370,  for  100  shares  of  stock 
in  the  Appellant  Association,  also  a  lot  commonly  de- 
scribed as  the  Hamilton  Street  property,  title  to  which 
stood  in  the  name  of  J.  J.  Jost  and  which  was  subject 
to  a  mortgage  for  $2,200.00,  in  favor  of  the  Defendant 
Association.  Appellee  also  owned  some  other  real 
estate  individually  which  w-as  subject  to  a  $4,000.00, 
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mortgage  to  the  Appellant.  On  February  28,  1931,  the 
Appellee  and  his  partner  Jost  went  to  the  office  of  the 
Appellant  and  informed  the  secretary  of  the  Associa- 
tion, who  was  in  charge  of  the  management  of  said 
company,  that  they  had  agreed  upon  a  dissolution  of 
their  partnership,  and  requested  the  secretary  to  as- 
certain the  present  value  of  Certificate  No.  6370.  They 
notified  the  secretary  George  A.  Heilman,  that  under 
the  dissolution  agreement  the  Appellee  William 
Schmidgall  was  to  become  the  owner  of  the  said  100 
shares  of  stock  covered  by  said  certificate.  From  this 
point  there  is  a  direct  conflict  in  the  testimony  as  to 
what  happened  on  that  occasion.  The  evidence  was 
confined  mainly  to  that  of  the  Appellee  on  the  one  hand 
and  that  of  George  A.  Heilman,  secretary  of  Appellant 
Association,  on  the  other.  The  Appellee  states  that 
the  unsigned  certificate  was  left  with  the  secretary 
at  the  latters  suggestion  for  the  purpose  of  making  up 
a  statement  of  its  value  when  the  March  semi-annual 
statement  of  the  Association  came  out;  that  later  and 
on  or  about  March  20,  1931,  he  went  back  to  the  office 
of  the  Association  and  endorsed  Certificate  No.  6370 
on  the  back  thereof ;  that  the  said  certificate  was  not 
at  that  time  endorsed  by  J.  J.  Jost;  that  he  never  saw 
the  certificate  from  that  date  until  October  17,  1934, 
at  which  time  the  name  of  J.  J.  Jost  appeared  endorsed 
upon  the  back  of  said  certificate;  that  during  all  that 
period  of  time  the  Plaintiff  had  been  informed  by  the 
said  secretary  of  the  Appellant  Association  that  J.  J. 
Jost  had  never  signed  or  endorsed  such  certificate; 
that  under  the  dissolution  agreement  the  Appellee  was 
to  have  as  his  separate  property  in  addition  to  certi- 
ficate No.  6370,  the  real  estate  designated  as  the  Hamil- 
ton Street  property;  that  after  March,  1931,  all  the 
monthly  dues  and  interest  on  the  two  mortgage  loans 
up  to  and  including  May,  1932,  were  paid  by  Appellee 
to  the  Appellant  Association;  that  on  May  23,  1932, 
the  Appellee  advised  the  secretary  Heilman  that  he 
could  not  continue  to  make  the  payments  and  carry  the 
stock  and  loans  any  longer  and  requested  the  said  sec- 
retary to  cancel  the  stock  represented  by  Certificate 
No.  6370,  pay  off  the  two  loans  and  return  the  balance 
to  him,  the  Appellee;  that  a  day  or  two  later  he  re- 
turned to  the  Association  office  and  Heilman  gave  him 
a  statement  showing  a  balance  due  on  the  Certificate 
over  and  above  the  amount  due  on  the  two  mortgages 
of  $1,273.70;  that  Heilman  told  him  that  the  Associa- 
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lion  could  not  go  any  farther  with  the  transaction  be- 
cause Jost  had  never  come  in  to  sign  the  stock  certifi- 
cate ;  that  Appellee  advised  Heilman  that  Jost  had  died 
on  December  11,  1931,  and  he  would  have  Mrs.  Jost, 
the  widow  and  Administratrix  of  the  Jost  Estate  come 
down  and  sign  the  Certificate;  that  no  payments  were 
made  by  Appellee  on  the  certificate  and  no  interest 
on  the  two  mortgages  after  May,  1932;  that  at  the 
time  of  his  death  Jost  had  not  paid  the  balance  of 
money  due  the  Appellee  under  the  terms  of  the  dis- 
solution agreement;  that  deeds  to  evidence  and  carry 
out  the  terms  of  the  settlement  had  not  been  executed 
prior  to  the  death  of  Jost  and  that  disagreement  had 
arisen  between  the  Appellee  and  the  Jost  Estate  so 
that  no  complete  settlement  had  been  made  up  to  Octo- 
ber 17,  1934,  when  the  parties  all  met  for  the  pur- 
pose of  attempting  a  settlement;  that  at  that  meeting 
Appellee  found  out  for  the  first  time  that  the  name  of 
J.  J.  Jost  appeared  endorsed  on  Certificate  No.  6370; 
that  on  said  date  the  secretary  of  Appellant  asserted 
that  the  value  of  said  certificate  was  $4,200.00,  and  that 
the  balance  due  on  the  mortgage  loans  was  $4,288.50, 
leaving  a  net  balance  due  the  Association  of  $S8.50; 
that  on  said  date  without  any  notice  to  Appellee  the 
said  Certificate  was  cancelled  and  marked  paid  by 
Heilman  in  behalf  of  the  Association. 

George  A.  Heilman,  the  secretary  of  the  Appellant 
Association,  testified  that  when  the  Appellee  and  Jost 
called  upon  him  in  February,  1931,  the  Certificate  was 
signed  by  both  the  Appellee  and  J.  J.  Jost,  and  that 
it  was  left  with  him  as  Secretary  of  the  Association  in 
escrow  to  be  delivered  to  the  Appellee,  William 
Schmidgall,  when  the  partnership  affairs  between 
Schmidgall  and  Jost  had  been  fully  adjusted  and  set- 
tlement made  and  then  it  should  be  delivered  to  Appel- 
lee. He  denied  that  during  May,  1932,  the  Appellee, 
or  any  one  for  him,  requested  Heilman  to  cash  Cer- 
tificate No.  6370,  and  apply  its  value  to  the  payment 
of  the  mortgages,  and  that  no  such  request  was  ever 
made  to  him  prior  to  October,  1934. 

Myrtle  Jost,  the  surviving  widow  and  the  Adminis- 
tratrix of  the  Estate  of  Joseph  J.  Jost,  testified  that 
she  never  claimed  any  interest  in  said  stock  Certificate 
No.  6370,  and  that  she  understood  under  the  dissolu- 
tion agreement  it  was  to  go  to  the  Appellee  William 
Schmidgall.  One  Janssen,  who  had  been  employed 
to  compile  a  statement  of  the  condition  of  the  partner- 
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ship  at  the  time  of  the  dissolution,  stated  there  was  no 
dispute  between  the  partners  as  to  the  basis  of  settle- 
ment and  was  advised  that  Certificate  No.  G370,  was 
to  become  the  property  of  Schmidgall. 

The  statements  prepared  by  Heilman  for  the  settle- 
ment meeting  in  October,  1934,  show  that  after  May, 
1932,  fines,  penalites,  dues  and  interest  were  all  charged 
up  to  the  amount  due  upon  the  two  mortgage  loans 
without  crediting  the  stock  certificate  with  any  interest 
or  earnings  during  the  same  period  of  time. 

From  an  examination  of  all  evidence  we  believe  the 
trial  Court  was  fully  warranted  in  finding  that  the 
above  items  of  proof,  coupled  with  the  further  fact 
that  neither  Jost  during  his  lifetime  or  his  Administra- 
trix after  his  death  ever  claimed  any  interest  in  said 
Certificate,  was  sufficient  to  permit  the  Appellant  to 
regard  said  stock  as  the  property  of  the  Appellee,  and 
that  if  the  Defendant  Association  had  any  doubt  as  to 
its  rights  in  the  premises  it  should  have  concelled  all 
three  certificates  of  stock  on  May  20, 1932,  and  in  some 
manner  kept  the  $1,273.70,  intact  until  the  controversy 
between  the  Appellee  and  the  Jost  Estate  were  finally 
determined,  or  filed  an  interpleader  proceeding  to  de- 
termine the  ownership  of  the  said  balance.  In  our 
opinion  all  of  the  corrobative  facts  and  justifiable  in- 
ferences support  the  statements  of  the  Appellee  con- 
cerning the  request  for  the  cancellation  of  the  certi- 
ficate in  May,  1932. 

It  is  urged  b}r  the  Appellant  Association  that  even 
though  Appellee  was  the  unqualified  and  absolute 
owner  of  the  certificate,  he  would  not  have  been  en- 
titled to  receive  the  withdrawal  value  at  any  time  prior 
to  October  1934,  because  of  the  requirements  of  the 
By-Laws  of  the  Association,  that  withdrawing  mem- 
bers should  make  a  written  application,  and  would  only 
be  entitled  to  such  proportion  of  the  profits  as  the 
Board  of  Directors  may  from  time  to  time  determine 
by  resolution.  Such  a  provision  in  the  By-Laws,  in 
the  absence  of  any  conduct  on  the  part  of  the  officers 
amounting  to  a  waiver,  under  the  holding  in  Domestic 
Building  Assn.,  v.  Jourdain,  110  111.  App.  197,  would 
have  been  necessary  on  the  part  of  Appellee  before 
bringing  a  cause  of  action  for  an  accounting.  How- 
ever, in  this  case  the  Appellee  dealt  directly  with  the 
Secretary  of  Appellant  and  relied  upon  his  representa- 
tions. The  Certificate  was  delivered  to  the  Secretary, 
signed  by  the  Appellee,  and  left  in  the  custody  of  said 
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officer.  It  is  a  well  established  practice  and  custom  in 
Loan  and  Homestead  Associations  to  vest  the  manage- 
ment and  control  of  the  business  to  the  Secretary.  It 
is  to  that  officer  that  all  stockholders  look  for  advise 
and  information  concerning  the  amount  due  and  the 
modus  operandi  for  sale  and  transfer  of  stock.  In  this 
case  the  Secretary  had  misled  the  Appellee  into  think- 
ing that  the  Certificate  had  never  been  indorsed  by 
Jost.  No  question  of  notice  or  the  necessity  of  filing  a 
written  application  for  withdrawal  was  ever  raised  by 
the  Secretary.  He  held  the  certificate  for  a  period  of 
nearly  four  years,  for  nearly  three  years  after  the 
death  of  Jost,  and  for  two  and  one-half  years  after 
appellee  had  requested  the  withdrawal  and  concella- 
tion  and  the  adjustment  of  the  amounts  due  on  the  two 
mortgages.  When  he  appeared  at  the  settlement  meet- 
ing on  October  1934,  with  a  statement  showing  that  Ap- 
pellee was  in  debt  to  the  Association  the  time  had  ar- 
rived for  Appellee  to  start  his  suit.  The  actions  and 
conduct  of  the  Secretary,  as  the  agent  of  the  Associa- 
tion, were  sufficient  to  waive  the  requirements  of  the 
By-Laws.  Where  notice  of  withdrawal  of  stock  in  a 
Loan  and  Homestead  Association  if  given  to  the  Sec- 
retary, the  proper  person  to  receive  it,  and  he  makes 
no  objection  thereto,  and  does  not  inform  the  person 
giving  notice  that  the  transfer  of  the  stock  in  the  As- 
sociation must  be  entered  on  the  corporate  books,  such 
objection  cannot  afterwards  be  made.  Prairie  State 
Loan  Ass'n.  v.  Gorrie,  167  111.  414.  Thompson  on  Build- 
ing and  Loan  Associations,  Sec.  145,  page  280. 

It  was  shown  in  the  proof  that  the  Appellant  had 
paid  out  the  sum  of  $171.02,  for  paving  assessments 
due  on  the  two  pieces  of  real  estate,  and  the  Court  prop- 
erly allowed  credit  for  such  payments,  leaving  the  net 
amount  due  the  Appellee  the  sum  of  $1,102.68,  exclusive 
of  interest,  which  in  our  opinion  was  just  and  equit- 
able, and  supported  by  the  evidence  in  said  cause. 

For  the  reasons  discussed  and  expressed  herein  the 
decree  of  the  Circuit  Court  is  hereby  affirmed. 

Affirmed. 

(Seven  pages  in  Original  Opinion.) 
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Bernice  Walker,  as  Adminrstrajfrix  of  the  Estate  of 


Orrin  D.  Walker,  Deceased,  Appellant, 


Appeal  from  Circuit  Court  of  Vermilion 


October-Teem,  A.  D.  1938 


Gen.  No.  9083 


Agenda  No.  12 


Me.  Peesiding  Justice  Eiess  delivered  the  opinion 
of  the  Court. 

Appellant,  Bernice  Walker,  as  administratrix  of  the 
estate  of  Orrin  D.  Walker,  deceased,  brought  suit  for 
damages  in  the  Circuit  Court  of  Vermilion  County  for 
the  benefit  of  the  next  of  kin  of  said  deceased,  who  lost 
his  life  as  the  result  of  a  collision  between  his  auto- 
mobile and  the  automobile  of  defendant,  R.  L.  Bran- 
don. Upon  trial  by  jury,  a  verdict  was  returned  in 
favor  of  the  defendant  and  judgment  was  entered  in 
bar  of  suit,  from  which  judgment  the  plaintiff  has  ap- 
pealed herein. 

The  original  complaint  and  additional  counts  there- 
of, in  varying  language,  charged  the  defendant  with 
general  negligence;  failure  to  keep  his  car  under  con- 
trol; failure  to  keep  reasonable  look-out  ahead;  driv- 
ing at  a  speed  that  was  greater  than  was  reasonable 
and  proper  having  regard  for  the  traffic  and  use  of  the 
way,  so  as  to  endanger  the  life  and  injure  and  kill  the 
plaintiff's  intestate;  failure  to  stop  or  turn  to  the  right 
or  to  do  anything  to  prevent  the  accident ;  a  failure 
to  discover  that  decedent's  automobile  was  the  first 
at  the  crossing  where  the  collision  occurred  and  with 
wilfully  and  wantonly  driving  his  automobile  into  the 
right  side  of  the  intestate  decedent's  car. 

The  answer  denied  that  tbe  defendant  was  guilty 
of  negligence  or  that  plaintiff's  intestate  was  in  the 
exercise  of  due  care  as  alleged  in  all  counts. 

A  counter  claim  was  filed  by  defendant  Brandon  in 
which  he  also  sought  damages  in  the  amount  of  $10,000. 
The  sole  count  charging  wilful  and  wanton  misconduct 
was  withdrawn  from  the  consideration  of  the  jury  by 
the  Trial  Court.  The  verdict  on  the  counter  claim 
and  the  action  of  the  Trial  Court  in  withdrawing  thfe 
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count  charging  wilful  and  wanton  misconduct  will  not 
be  reviewed,  as  no  errors  were  assigned  thereon. 

It  appears  from  the  evidence  that  on  the  morning 
of  October  28,  1936,  Orrin  D.  Walker  was  driving  a 
Chevrolet  coupe  in  a  southerly  direction  over  a  gravel 
public  highway  east  of  Fairmont,  Illinois,  at  a  point 
where  it  intersects  a  state-paved  public  highway  ex- 
tending east  and  west  between  Homer  and  Catkin,  Illi- 
nois, which  gravel  highway  "jogs"  to  the  left  about 
eighteen  feet  at  the  point  of  crossing.  Defendant  R. 
L.  Brandon  was  driving  a  Ford  V-8  automobile  east 
on  said  paved  highway,  approaching  the  gravel  high- 
way on  which  Orrin  D.  Walker  was  driving.  There 
were  no  eyewitnesses  to  the  collision.  It  was  estab- 
lished by  the  plaintiff  that  the  deceased  was  habitually 
a  careful  and  prudent  driver,  possessed  of  all  his 
natural  faculties,  38  years  of  age,  robust  and  healthy, 
managed  a  farming  implement  business  owned  by  his 
father,  and  lived  with  his  parents  and  sister  at  their 
home  near  Rankin,  Illinois,  which  was  north  of  the 
place  of  the  accident.  He  was  last  seen  alive  while 
traveling  on  the  gravel  road  toward  the  south,  about 
a  mile  and  a  half  from  the  point  of  the  collision,  at  a 
speed  of  30  to  35  miles  per  hour.  The  photographs 
of  his  automobile  show  that  it  was  struck  at  an  angle 
on  the  right  side,  immediately  behind  the  right  front 
wheel.  No  witness  testified  at  what  rate  of  speed  the 
Walker  car  approached,  entered  upon  or  was  proceed- 
ing over  said  crossing  when  the  collision  occurred,  and 
there  was  no  evidence  as  to  whether  he  did  or  did  not 
stop  at  the  stop  sign  on  the  north  side  of  the  highway. 

Witness  Watkins,  who  saw  the  Walker  car  a  few 
days  after  the  collision,  testified  that  it  was  locked  in 
second  gear.  Hubert  Lovin,  Deputy  Coroner,  testified 
that  the  gear  was  in  a  forward  position  and  that  he 
did  not  know  what  gear  it  was  in.  Orland  Taylor  testi- 
fied that  immediately  after  the  collision,  the  Walker 
car  was  in  second  gear.  Witness  Jenkins,  a  mechanic 
who  towed  the  Walker  car  to  a  garage,  testified  that 
the  gear  shift  was  not  in  second  gear,  and  that  the 
nature  of  the  damage  to  the  Walker  car  caused  the 
transmission  housing  to  be  broken  and  shoved  forward, 
which  would  result  in  moving  the  gear  shift  lever  for- 
ward, toward  the  dashboard. 

The  Walker  car  was  found  approximately  100  feet 
from  the  point  of  the  collision,  and  was  headed  in  a 
southeasterly  direction.  It  was  partly  through  a  fence 
and  against  a  fence  post.    The  car  of  defendant  Bran- 
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don  was  on  the  south  side  of  the  pavement,  headed  in 
a  northwesterly  direction,  and  the  highway  showed 
marks  of  tires  having  slid  a  distance  of  between  35 
and  40  feet  from  the  point  of  collision. 

When  the  defendant  Brandon  was  seen  by  plaintiff's 
witness  Taylor  prior  to  the  collision,  his  automobile 
was  between  one  and  a  quarter  and  one  and  a  half  miles 
from  the  place  of  the  collision.  He  was  traveling  east 
on  the  paved  highway,  and  according  to  witness  Tay- 
lor he  was  traveling  60  to  65  miles  an  hour  and  blew  his 
horn  as  he  passed  Taylor's  truck. 

R.  B.  Bryson,  a  witness  for  the  defendant,  testified 
that  he  saw  the  Brandon  car  at  a  point  on  the  highway 
about  one-half  mile  from  the  scene  of  the  collision 
immediately  prior  to  the  time  of  the  accident ;  that  he, 
Bryson,  was  300  or  400  feet  from  the  highway  on  which 
Brandon  was  traveling;  that  he  drove  300  or  400  feet 
to  this  highway  at  a  speed  of  between  30  to  35  miles 
per  hour,  stopped,  shifted  gears  and  drove  on  the  high- 
way in  the  same  direction  which  Brandon  was  going; 
that  he  was  600  or  700  feet  from  the  intersection  at  the 
time  the  collision  occurred;  that  he  immediately  in- 
creased his  speed  and  was  the  first  person  to  arrive  at 
the  scene  of  the  accident  thereafter.  The  testimony 
of  this  witness,  who  was  the  only  person  near  the  scene 
of  the  accident  except  the  defendant,  who  could  not 
testify,  would  indicate  that  the  speed  of  the  defendant's 
car  was  much  less  than  60  to  65  miles  per  hour.  Ap- 
pellant's counsel  (page  11,  motion  for  rehearing), 
states  as  follows :  ' '  There  was  evidence  that  the  Bran- 
don car  approached  the  crossing  at  a  speed  of  60  to 
65  miles  an  hour,  according  to  the  witness  Taylor  and 
from  30  to  35  miles  an  hour  according  to  the  witness 
Bryson."  Witness  Bryson  testified  (Abst.  p.  62):  I 
was  probably  5  or  6  or  700  feet  west  of  where  the  ac- 
cident occurred  and  I  saw  the  crash  but  I  didn't  see 
Mr.  Walker's  car. 

Plaintiff's  Exhibit  2,  the  photograph  of  the  Walker 
car,  shows  that  it  was  struck  at  an  angle  between  the 
right  front  headlight  and  the  door.  Exhibit  3  shows 
that  the  left  front  part  of  the  defendant's  car  struck 
the  Walker  car.  The  marks  on  the  pavement,  as  testi- 
fied to  by  plaintiff's  witness  Woodward,  started  on 
the  north  side  of  the  paved  slab  and  curved  in  a 
southeasterly  direction  over  toward  where  the  Walker 
car  was  found  after  the  collision,  indicating  that  it  was 
struck  while  it  was  still  north  of  the  center  line  of  the 
paved  portion  of  the  highway. 
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It  was  stipulated  in  evidence  that  the  photographs 
of  the  damaged  cars  and  of  the  intersecting  highways 
and  snrroudings  offered  in  evidence  by  the  plaintiff 
be  admitted  as  correct  representations  thereof,  im- 
mediately following  the  time  of  the  accident;  that  the 
east  and  west  highway  upon  which  Brandon  was  travel- 
ing was  a  durable  hard-surfaced  road  under  the  juris- 
tion  of  the  Department  of  Highways  of  the  State  of 
Illinois  and  given  preference  to  traffic  upon  said  east 
and  west  highway  and  so  designated  as  a  through 
highway;  that  the  Department  "has  erected  proper 
stop  signs  as  required  by  law  along  such  east  and  west 
highway  requiring  traffic  traveling  upon  intersecting 
roads  to  stop  before  entering  such  east  and  west  high- 
way;" "that  proper  stop  signs  as  required  by  law 
were  so  erected  at  the  scene  of  the  accident  herein  de- 
scribed" and  so  existed  at  the  time  of  the  accident; 
that  they  were  so  placed  to  face  in  the  direction  from 
which  traffic  upon  the  intersecting  north  and  south  road 
would  approach  said  east  and  west  highway,  requiring 
persons  to  stop  before  entering  thereon. 

From  the  meager  proof  of  facts  or  circumstances 
as  to  what  actually  did  or  did  not  occur,  both  the  plain- 
tiff and  defendant  make  opposite  deductions  and  in- 
ferences. The  plaintiff  assumes  that  the  evidence  con- 
clusively shows  that  the  decedent's  car  was  in  second 
gear  at  the  time  of  the  accident ;  that  this  fact,  if  it  were 
a  fact,  together  with  the  alleged  relative  speed  of  the 
cars,  the  point  of  impact  and  location  of  the  cars  after 
the  collision,  taken  in  connection  with  the  testimony 
of  a  number  of  witnesses  who  testified  that  the  de- 
ceased was  a  man  of  careful  and  prudent  habits,  tended 
to  prove  that  the  deceased  approached  the  crossing 
as  he  was  legally  obliged  to  do  and  then  started  over 
the  crossing  prior  to  the  time  defendant's  car  arrived. 

Defendant  contends  from  the  testimony  of  the  garage 
mechanic,  who  moved  the  car,  that  the  gear  shift  was 
set  in  high;  that  the  tire  marks  on  the  slab,  the  point 
of  impact  and  condition  of  both  cars  as  shown  in  photo- 
graphs and  the  clear  and  open  view  of  the  slab  in  the 
direction  from  which  defendant  was  coming;  the  fact 
that  plaintiff  came  from  the  left  side,  passed  the  stop 
sign  and  on  to  the  state  highway  were  circumstances 
tending  to  show  contributory  negligence  and  lack  of 
due  care  on  the  part  of  the  plaintiff. 

Opposite  contentions  are  also  made  by  the  parties 
from  the  testimony  of  witnesses  and  surrounding  cir- 
cumstances as  to  the  relative  speed  of  the  cars.    In  the 
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absence  of  eyewitnesses,  all  of  these  facts  and  circum- 
stances were  submitted  as  questions  of  fact  to  be  con- 
sidered and  determined  by  the  jury.  It  was  peculiarly 
within  their  province  to  pass  upon  the  probative  value 
of  the  surrounding  facts  and  circumstances  shown  in 
the  evidence,  together  with  the  credibility  of  all  wit- 
nesses testifying  therein.  Upon  the  issues  of  fact, 
the  jury  found  in  favor  of  the  defendants  under  both 
the  original  and  counter  claims  herein.  Upon  the  alle- 
gations and  issues  of  due  care  and  contributory  negli- 
gence, they  thereby  found  the  issues  against  the  plain- 
tiff-appellant in  the  original  complaint,  and  judgment 
followed  from  which  this  appeal  was  taken. 

We  have  not  discussed  all  of  the  facts  and  circum- 
stances offered  in  evidence,  but  after  considering  all  of 
the  evidence,  we  cannot  say,  as  a  matter  of  law,  that  the 
verdict  was  contrary  to  the  manifest  weight  of  the  evi- 
dence, but  are  of  the  opinion  that  it  was  in  accordance 
with  the  greater  weight  of  the  evidence. 

Complaint  is  made  of  a  number  of  instructions  given 
for  the  defendant.  By  instruction  No.  1  the  jury  was 
told  in  the  wording  of  the  statute  that  motor  vehicles 
traveling  on  public  highways  shall  give  the  right  of 
way  to  vehicles  approaching  along  intersecting  high- 
ways from  the  right,  and  shall  have  the  right  of  way 
over  those  approaching  from  the  left.  The  instruc- 
tion further  told  the  jury  that  "if  you  believe  from  the 
evidence"  that  the  motor  vehicle  driven  by  plaintiff's 
intestate  and  the  defendant  approached  the  intersec- 
tion at  about  the  same  time,  then  it  became  and  was 
the  duty  of  plaintiff's  intestate  to  yield  the  right  of 
way  at  such  intersection  to  the  defendant,  and  to  so 
operate  and  manage  his  motor  vehicle  that  the  motor 
vehicle  driven  by  the  defendant  would  have  an  oppor- 
tunity to  safely  pass  through  said  intersection  before 
the  motor  vehicle  of  plaintiff's  intestate  entered  said 
intersection. 

In  considering  the  effect  of  the  statute  quoted  in 
the  above  instruction,  it  becomes  important  to  deter- 
mine when  a  car  is  deemed  to  be  "approaching  from 
the  right,"  within  the  meaning  of  the  statute.  This 
provision  has  been  interpreted  and  applied  by  this 
court  under  varying  facts  presented  in  a  number  of 
cases.  Under  the  defendant's  theory  of  the  evidence, 
both  automobiles  approached  the  intersection  at  or 
about  the  same  time  and  with  the  added  qualification 
therein  contained  that  the  defendant  had  the  right  of 
way  only  if  the  jury  believed  from  the  evidence  that 


Page  6  Gen.  No.  9083 

the  two  automobiles  arrived  at  the  highway  intersec- 
tion at  or  about  the  same  time,  the  instruction,  which 
might  be  criticised  when  considered  alone,  was  appli- 
cable to  the  facts  when  construed  in  connection  with 
the  other  given  instructions  as  a  series  herein,  and  we 
do  not  deem  it  prejudicial  to  the  plaintiff  under  the 
facts  in  evidence. 

Defendant's  given  instruction  No.  2  instructing  the 
jury  that,  although  the  defendant  was  not  excused 
from  exercising  due  care  and  caution  in  his  own  behalf, 
the  defendant  had  a  right  to  assume  that  persons  ap- 
proaching the  highway  on  which  he  was  traveling  from 
an  intersecting  road  would  observe  the  law  and  would 
stop  his  motor  vehicle  before  entering  upon  said  high- 
way on  which  the  defendant  was  traveling,  and  that 
he  had  the  right  to  assume  that  persons  approaching 
said  highway  from  the  left  would  observe  the  law  and 
yield  to  him  the  right  of  way  through  the  intersection 
which  the  two  of  them  reached,  or  would  reach, 
at  approximately  the  same  time.  While  this  instruc- 
tion does  not  ask  nor  direct  a  verdict,  when  standing 
alone,  it  might  be  said  to  assume  that  the  two  auto- 
mobiles reached  the  intersection  at  approximately  the 
same  time,  but  when  read  in  connection  with  instruc- 
tions numbers  one  and  three,  which  constitute  a  com- 
pleted series  on  the  same  subject,  it  is  not  fairly  sub- 
ject to  this  criticism.  It  is  so  preceded  by  the  instruc- 
tion requiring  the  jury  to  "believe  from  the  evidence" 
and  so  followed  by  the  qualifying  language  "that  if 
you  believe  from  the  evidence  that  the  two  automobiles 
were  approaching  the  intersection  of  said  highways 
at  approximately  the  same  time."  Moreover,  instruc- 
tion number  four,  given  by  the  plaintiff,  plainly  told 
the  jury  that  the  fact  that  the  defendant  was  driving  his 
automobile  east  on  a  state-aid  highway,  and  that  the 
decedent  approached  the  same  from  the  intersecting 
highway  on  the  left  would  not  relieve  the  defendant 
from  exercising  due  care  and  caution  in  approaching 
said  intersection,  hence  we  are  unable  to  see  how  the 
plaintiff  suffered  any  prejudice  by  giving  of  this  in- 
struction. Riddle  v.  Mansager,  254  111.  App.  68; 
Schoenbacher  v.  Kadetsky,  290  111.  App.  28,  7  N.  E. 
(2d)  768;  Geschwindner  v.  Comer,  222  111.  App.  417; 
Johnson  v.  Duke,  247  111.  App.  372 ;  Van  Meter  v.  Gur- 
ney,  240  111.  App.  165. 

In  the  case  of  Riddle  v.  Mansager,  supra,  in  which 
Mr.  Justice  Jones  delivered  the  opinion  of  the  Court, 
in  passing  upon  the  application  of  the  above  statutory 
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provision,  it  is  recognized  that  the  right  of  way  of  a 
vehicle  approaching  an  intersection  upon  the  right 
does  not  authorize  the  assertion  of  the  right  of  way 
regardless  of  circumstances,  distance  or  speed  of  the 
respective  cars,  but  negatives  the  suggestion  that  the 
driver  who  first  entered  the  intersection  had  the  right 
of  way.  It  is  there  said  (73)  that  "The  driver  ap- 
proaching from  the  right  has  the  right  of  way  over 
one  approaching  from  the  left,  unless  the  car  on  the 
right  is  sufficiently  far  away,  so  that  if  being  driven 
with  due  care,  it  will  not  reach  the  intersection  until 
the  car  from  the  left  can  pass.  (Heidler  Hardwood 
Lumber  Co.  v.  Wilson  &  Bennett  Mfg.  Co.,  supra.) 
Any  other  interpretation  of  the  statute  would  encour- 
age racing  to  the  intersection.  It  is  the  purpose  of 
the  law  to  give  the  driver  on  the  right  a  preference  in 
passing  through  the  intersection  and  it  is  the  duty  of 
the  driver  on  the  left  to  respect  that  right  in  accord- 
ance with  the  rule  herein  laid  down.  A  driver  on  the 
left  owes  a  duty  to  the  driver  on  his  right  to  approach 
an  intersection  with  sufficient  care  to  permit  the  latter 
to  exercise  his  right  of  wav.  (Johnson  v  Duke,  247 
111.  App.  372;  Zapf  v.  Kutien,  229  HI.  App.  406,  Mc- 
Carthy v.  Fadin,  236  111.  App.  300 ;  Fisher  v.  Johnson, 
238  111.  App.  25.)  While  the  right  of  way  does  not 
relieve  the  one  entitled  to  it  from  the  duty  of  exercis- 
ing due  care  to  avoid  injuring  another,  he  may  assume 
that  persons  approaching  the  intersection  on  his  left 
will  observe  the  law  and  respect  his  right." 

In  McCarthy  v.  Fadin,  236  111.  App.  300  (303,  the 
Court  said:  "Even  if  defendant  was  running  at  an 
unreasonable  rate  of  speed,  this  would  not  relieve 
plaintiff  from  observing  the  rule  of  the  right  of  way; 
for  if  the  accident  is  caused  by  the  wrong  of  both  par- 
ties neither  can  recover  damages  from  the  other." 

In  the  instant  case  it  will  also  be  noted  that  it  was 
stipulated  into  the  record  by  both  parties  that  the  high- 
way along  which  Brandon  was  traveling  eastward  was 
a  durable  hard-surfaced  road  under  the  jurisdiction  of 
the  State  Department  of  Highways ;  that  the  Depart- 
ment "has  erected  proper  stop  signs  as  required  by 
law  along  such  east  and  west  highway  requiring  traffic 
traveling  upon  intersecting  roads  to  stop  before  enter- 
ing such  east  and  west  highway"  and  "that  proper 
stop  signs  as  required  by  law  were  so  erected  at  the 
scene  of  the  accident  herein  described."  The  photo- 
graphs admitted  in  evidence  and  stipulated  to  be  cor- 
rect show  the  crossing  in  question,  show  the  jog  to  the 
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left  in  the  gravel  highway  on  which  Walker  was  travel- 
ing southward,  show  the  stop  sign  and  State  highway 
referred  to  and  that  the  view  of  the  parties  was  un- 
obstructed in  all  directions. 

Instructions  constituting  a  series  on  the  same  sub- 
ject should  be  construed  together,  and  when  so  con- 
strued, constitute  a  complete  statement  of  the  prin- 
ciples of  law  applicable  to  defendant's  theory  of  the 
proofs  and  evidence  herein.  River  Pari-  Dist.  v. 
Brand,  327  111.  294,  158  N.  E.  6S7;  People's  Nat.  Bank 
of  Monmouth  v.  Fernald,  252  111.  App.  5. 

Defendant's  instruction  number  five  told  the  jury 
that  evidence  had  been  admitted  to  the  effect  that  on 
other  occasions  witnesses  had  been  with  the  plaintiff's 
intestate,  and  that  in  their  opinion  on  such  occasions, 
the  plaintiff's  intestate  was  careful. 

The  jury  was  further  instructed  that  notwithstand- 
ing such  evidence,  the  ultimate  question  as  to  due  care 
of  plaintiff's  intestate  for  the  jury  to  determine  was 
whether  or  not  the  plaintiff  used  due  care  for  his  own 
safety  at  the  time  of  his  injury.  And  the  jury  was  told 
that  if  the  evidence  failed  to  show  that  plaintiff's  in- 
testate was  using  due  care  and  caution  for  his  own 
safety  on  the  occasion  in  question,  it  would  then  be 
immaterial  how  careful  the  plaintiff's  intestate  might 
have  been  on  other  occasions.  Plaintiff's  given  in- 
structions, two,  three  and  five  fully  covered  the  same 
principles  and  their  application  to  the  evidence  therein. 

Where  there  are  no  eye  witnesses  to  the  injury, 
habits  of  the  deceased  as  to  care  and  prudence  may  be 
shown ;  however,  the  jury  should  also  consider  the  sur- 
rounding facts  and  circumstances  at  the  time  of  the 
injury,  as  the  same  appears  in  the  evidence,  in  de- 
termining whether  or  not  the  deceased  was  careful  or 
negligent  at  the  time  he  was  killed.  Due  care  or  want 
of  care  mav  be  shown  by  circumstantial  evidence. 
Petro  v.  H ities,  299  111.  236,  132  N.  E.  462. 

In  view  of  the  fact  that  the  plaintiff  had  offered  the 
evidence  of  17  witnesses,  who  testified  that  the  decedent 
was  habitually  a  careful  and  prudent  driver,  in  addi- 
tion to  the  instructions  given  for  plaintiff  in  relation 
thereto,  the  defendant  was  entitled  to  this  instruction, 
and  we  find  no  harmful  error  therein. 

We  cannot  agree  with  appellant  in  her  objections  to 
appellee's  instructions  numbered  7,  8,  9,  10,  11  and  12 
as  being  prejudicial  under  the  evidence.  Instruction 
No.  12  tells  the  jury  that  in  arriving  at  their  verdict, 
they  must  be  guided  by  the  evidence,  facts  and  circum- 
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stances  presented  to  them  from  the  witness  stand,  and 
on  that,  and  that  alone,  arrive  at  their  verdict.  Appel- 
lant objects  to  the  form  of  this  instruction  because 
there  were  no  eye  witnesses  to  the  collision.  This  in- 
struction correctly  stated  the  law,  and  it  was  not  error 
to  give  this  instruction. 

Instruction  Nos.  7  and  8  are  general  instructions  on 
clue  care  on  the  part  of  plaintiff's  intestate  and  are 
not  prejudicial  under  the  facts  herein.  Defendant's 
instruction  No.  9  tells  the  jury  that  before  the  plain- 
tiff can  recover,  she  must  prove  by  the  preponderance 
of  the  evidence  that  plaintiff's  intestate  was  in  the 
exercise  of  due  care  and  caution  for  his  own  safety, 
at  and  just  before  the  time  of  the  accident,  and  that 
the  defendant  was  guilty  of  negligence,  which  was  the 
proximate  cause  of  the  accident.  Instruction  No.  10 
states  the  issues  involved  in  the  suit. 

In  the  case  of  McMahan  v.  Daugherty,  Gen.  No.  9078, 
recently  decided  by  this  Court,  involving  a  collision 
at  an  intersecting  crossing  of  two  streets  in  the  City 
of  Danville,  certain  instructions  were  held  to  be  errone- 
ous, in  addition  to  which  other  errors  appeared  in  the 
record,  and  the  testimony  of  eye  witnesses  was  highly 
conflicting,  hence  we  held  the  record  therein  to  con- 
tain reversible  error.  Under  the  meager  proof  and 
varying  facts  in  the  instant  case  wherein  we  deem  the 
verdict  of  the  jury  to  have  been  in  accordance  with 
the  manifest  weight  of  the  evidence,  we  cannot  hold 
that  the  instructions  herein,  when  considered  as  a 
series,  constituted  reversible  or  prejudicial  error. 

If  substantial  justice  has  been  done  between  the 
parties  by  the  verdict,  the  Court  will  not  ordinarily 
reverse  for  errors  in  the  instructions  when  the  Court 
is  of  the  opinion  that  the  instructions  complained  of 
did  not  affect  the  verdict  and  no  other  substantial  error 
appears  in  the  record.  Sweeny  v.  Northwestern 
Mutual  Life  Ins.  Co.,  251  HI.  App.  1  (31) ;  Ford  v. 
Ford,  257  111.  341,  100  N.  E.  915;  Pridmore  v.  C.  R.  I. 
&  P.  R.  R.  Co.,  275  111.  386  (394),  114  N.  E.  176,  Grosh 
v.  Acorn,  325  111.  474  (494),  156  N.  E.  485;  People  v. 
Storer,  329  111.  536  (542),  161  N.  E.  76;  Wilson  v.  C.  & 
W.  I.  R.  Co.,  365  111.  405,  6  N.  E.  (2d)  634. 

In  the  case  of  People  v.  Storer,  supra,  it  is  said  that 
"The  object  of  the  review  of  judgments  of  trial  courts 
by  courts  of  appellate  jurisdiction  is  not  to  determine 
whether  the  record  is  free  from  error  but  to  ascertain 
whether  a  just  conclusion  has  been  reached,  founded 
upon  competent  and  sufficient  evidence,  in  a  trial  in 
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which  no  error  has  occurred  which  might  be  prejudicial 
to  the  defendant's  rights."  People  v.  Stover,  317  111. 
191,  148  N.  E.  67,  Sweeny  v.  Northwestern,  Mutual  Life 
Ins.  Co.,  supra;  Wilson  v.  C.  &  W.  I.  R.  Co.,  supra. 

"Errors  in  instructions  are  not  prejudicial  where, 
considering  the  instructions  as  a  series,  the  jury  are 
properly  informed  as  to  the  law  applicable  to  the 
case."  Reivitz  v.  Chicago  Rapid  Transit  Co.,  327  111. 
207,  158  N.  E,  380;  People  v.  Storer,  supra.  Jurors 
will  ordinarily  be  presumed  to  understand  and  apply 
the  language  of  instructions  in  the  sense  "that  ordi- 
nary men  and  jurors"  would  understand  and  apply 
such  language  under  the  evidence  and  circumstances 
in  evidence  before  them  at  the  trial  and  not  in  the 
hypercritical  sense  that  counsel  might,  at  leisure,  con- 
strue it.  Graham  v.  Dressen,  292  111.  App.  15  (27),  10 
N.  E.  (2d)  843;  Funk  v.  Rabbit,  156  111.  408,  41  N.  E. 
166. 

It  is  the  opinion  of  this  Court,  as  herein  modified 
upon  a  rehearing  of  the  cause  granted  on  plaintiff's 
petition,  that  no  reversible  error  appears  in  the  record, 
and  the  judgment  of  the  Circuit  Court  of  Vermilion 
County  is  therefore  affirmed. 

Judgment  Affirmed. 
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Agenda  No.  18 


Mr,  Presiding  Justice  Eiess  delivered  the  opinion  of 
the  Court. 

A  bill  in  chancery  was  filed  in  the  Circuit  Court  of 
McLean  County  by  the  administrator  of  the  estate  of 
Sarah  Hefner,  deceased,  which  was  heard  and  dis- 
missed for  want  of  equity  and  the  cause  was  brought 
to  this  Court  on  appeal  by  the  administrator  de  bonis 
non  of  said  estate.  The  bill  was  filed  on  June  5,  1929, 
and  as  finally  amended,  charged  that  among  the  assets 
of  the  estate  of  Sarah  Hefner,  deceased,  the  Complain- 
ant found  three  promissory  notes  dated  March  1,  1925, 
for  $2000  each,  due  March  1,  1930,  signed  by  Lewis  C. 
Wheaton  and  Minnie  A.  Wheaton,  payable  to  bearer, 
which  notes  were  secured  by  a  trust  deed  to  John  F. 
Shepard,  Trustee,  one  of  the  defendants-appellees 
herein. 

The  bill  avers  that  no  interest  was  paid  on  the  above 
notes  since  March  1,  1928,  and  that  upon  investigation 
by  the  complainant,  it  was  found  that  the  notes  in 
question  were  secured  by  a  trust  deed  to  said  Trustee 
for  $8000  dated  March  1,  1925,  conveying  to  said  Trus- 
tee 160  acres  of  land  in  DeWitt  County  and  140  acres 
of  land  in  McLean  County,  Illinois,  and  that  said  trust 
deed  was  recorded  in  the  Recorder's  Office  of  DeWitt 
County,  Illinois. 

It  is  further  averred  in  substance  that  there  were 
also  three  prior  trust  deeds  of  record:  One  to  John 
F.  Shepard  for  $5000  recorded  in  DeWitt  County;  one 
to  John  F.  Shepard,  Trustee,  covering  the  DeWitt 
County  land,  in  the  sum  of  $24,000,  and  one  to  John 
J.  Morrissey,  dated  March  27,  1922,  to  secure  notes  in 
the  amount  of  $7000  covering  the  land  in  McLean 
County,  and  that  none  of  these  trust  deeds  had  been 
released  of  record. 
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After  alleging  that  the  value  of  all  lands  described 
in  the  trust  deeds  did  not  exceed  the  sum  of  $22,000, 
the  bill  further  averred  that  the  defendant  Shepard 
and  the  Normal  State  Bank  had  been  Mrs.  Hefner's 
confidential  advisers  and  occupied  fiduciary  relations 
in  the  handling  of  her  money;  that  Shepard  had  full 
knowledge  of  all  prior  mortgage  liens  on  the  land  on 
which  Mrs.  Hefner's  notes  were  secured  by  second 
and  third  mortgage  liens ;  that  this  sum  of  $6000  was 
invested  for  and  on  behalf  of  Sarah  Hefner  in  the 
notes  above  described,  and  that  she  was  led  through 
fraudulent  and  false  representations  to  believe  that 
the  notes  were  secured  by  first  mortgage  liens  on  farm 
lands  and  to  invest  her  money  therein,  and  asked  for 
an  accounting  and  restitution  by  defendants.  Numer- 
ous amendments  were  made  either  upon  demurrer  sus- 
tained  or  by  leave  of  Court  during  the  course  of  the 
proceedings,  several  of  which  were  later  withdrawn, 
and  to  the  bill  as  finally  amended,  a  demurrer  was 
overruled  and  answers  were  filed  by  the  defendants 
denying  the  existence  of  fiduciary  relations  between 
the  parties,  denying  all  allegations  of  fraud  and  deceit, 
pleading  laches  on  the  part  of  plaintiff  (Abst.  22) 
and  denying  all  right  to  equitable  relief.  The  cause 
was  referred  to  the  Master  in  Chancery,  who  found 
the  issues  in  favor  of  the  complainant,  and  against  the 
defendant  Shepard,  but  exonerated  the  co-defendant. 
Normal  State  Bank,  from  participation  in  the  alleged 
transactions.  The  report  recommended  a  decree  in 
favor  of  the  plaintiff  and  against  defendant  Shepard 
for  $6000  and  six  per  cent  interest  from  the  date  of 
payment  of  the  Dixon  loan,  which  was  in  Mai'ch,  1924. 

Upon  a  hearing  of  numerous  objections  to  the  Mas- 
ter's report,  standing  as  exceptions,  the  Chancellor 
sustained  the  exceptions  and  dismissed  complainant's 
bill  for  want  of  equity,  whereupon  this  appeal  followed. 
No  errors  have  been  assigned  on  the  ruling  of  the 
Trial  Court  with  reference  to  the  decree  as  affecting 
the  Normal  State  Bank. 

It  appears  that  in  1916,  Mrs.  Hefner  was  living  in 
the  village  of  Lexington,  Illinois,  and  that  she  and 
her  daughter,  Mrs.  Flesher,  were  desirous  of  making 
certain  investments  of  private  funds  in  mortgage 
securities.  The  question  came  up  between  them  as  to 
investing  $6500  belonging  to  Mrs.  Hefner  and  certain 
funds  of  Mrs.  Flesher.  At  that  time  and  subsequent 
thereto,  a  Mr.  Bishop,  who  was  a  son-in-law  of  Mrs. 
Hefner  and  who  had  married  a  sister  of  Mrs.  Flesher, 
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lived  near  Lexington,  Illinois,  and  was  a  director  of 
the  Normal,  Illinois,  defendant  bank,  of  which  the 
defendant  Shepard  was  then  cashier.  Mr.  Bishop 
stated  in  substance  that  he  would  see  if  Mr.  Shepard 
had  anything  suitable  in  the  way  of  first  mortgages. 
Bishop  took  it  up  with  Shepard  and  the  result  was 
that  a  first  mortgage  loan  for  $6500  was  procured  for 
Mrs.  Hefner  on  the  Dixon  farm. 

It  appears  that  Mrs.  Flesher  did  the  talking  and  as 
she  testified,  "transacted  the  business"  for  Mrs.  Hef- 
ner, her  mother,  in  connection  therewith.  Bishop  tes- 
tified that  he  had  transacted  the  business  for  Mrs. 
Hefner  at  the  time,  and  that  Mrs.  Stella  Flesher  de- 
livered the  money  to  Mr.  Shepard;  that  Shepard 
handed  him  $25  as  commission  for  selling  the  loan. 

It  next  appears  that  in  the  early  part  of  the  year 
1920,  Stella  Flesher  again  visited  the  bank  concern- 
ing renewal  or  placing  of  loans ;  that  she  had  a  con- 
versation with  Shepard  about  the  Dixon  and  Wheaton 
loans  in  the  bank  at  Normal;  that  she  wanted  a  loan 
that  would  pay  6  or  6%  per  cent  if  she  could  get  it 
(Abst.  64) ;  that  she  was  told  that  a  new  Wheaton 
loan  drew  &Yi  per  cent.  She  testified  that  "I  had  a 
conversation  with  Mr.  Shepard  about  the  Dixon  loan. 
The  Wheaton  loan.  It  was  about  1920.  In  the  bank 
at  Normal.  The  early  part  of  the  year,  so 
we  could  transact  business  the  first  of  March.  I  in- 
quired about  these  loans.  He  told  me  this  was  the 
Wheaton  loan.  I  don't  remember  whether  he  told  me 
of  any  other  loans  or  not.  He  spoke  of  the  specified 
one.  I  don't  remember  he  spoke  of  others.  He  told 
me  what  interest  we  were  to  get.  I  wanted  all  I  could 
get.  I  expect  I  said  6  or  61-.  per  cent.  I  suppose  I 
did  say  I  wanted  61!..  Anybody  woidd  have.  I  am 
not  sure  that  he  said  the  Wheaton  loan  drew  61;.  per 
cent. ' ' 

Shepard  testified  that  he  told  her  it  was  a  second 
mortgage,  but  she  claimed  that  he  told  her  it  was  a 
first  mortgage  lien.  The  papers  were  delivered  and 
she  stated  that  she  saw  the  notes  and  mortgages  and 
read  over  the  notes  about  three  times  after  she  went 
home  aud  that  her  mother  had  also  examined  them. 
(Abst.  65;  Record  154  to  156)  Shepard  testified  that 
he  discussed  as  many  as  a  half  dozen  loans  with  Mrs. 
Flesher  at  the  time  and  that  the  Wheaton  loan  was 
selected  by  her  because  it  bore  the  larger  rate  of  in- 
terest and  Mrs.  Hefner  and  Mrs.  Flesher  were  per- 
sonally acquainted  with  Wheaton,  who  lived  in  Lexing- 
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ton,  their  home  town.  Mrs.  Flesher  testified  that  both 
the  Dixon  and  Wheaton  loans  were  discussed,  but  that 
she  did  not  remember  whether  other  loans  had  been 
discussed  at  the  time.  It  appears  that  interest  was 
received  on  these  loans  through  the  bank  at  Normal 
either  by  letter  or  Mrs.  Flesher  or  Mr.  Bishop's 
daughter  called  for  it  (Abst.  76),  but  that  all  their 
banking  business  aside  from  the  loans  in  question  was 
done  elsewhere  by  Mrs.  Hefner  and  Mrs.  Flesher. 
Mrs.  Hefner  never  called  at  the  bank.  At  that  time 
(1920),  Shepard  delivered  to  Mrs.  Flesher  $3000  in 
second  mortgage  notes  on  the  Wheaton  McLean 
County  lands  subject  to  a  prior  trust  deed  of  $7000 
to  Morrissey,  which  was  renewed  in  1922. 

Early  in  1924,  the  question  of  renewal  of  loans  to 
Mrs.  Hefner  and  Mrs.  Flesher  again  came  up.  A 
conversation  was  again  had  at  the  bank  between  Mrs. 
Flesher,  who  spoke  for  Mrs.  Hefner  to  Shepard,  and 
some  correspondence  took  place  between  the  parties 
concerning  the  loans.  From  the  testimony  and  ex- 
hibits, it  appears  that  on  February  6,  1924,  a  letter 
was  written  by  Shepard  to  Mrs.  Hefner  reading  as 
follows:  "I  have  been  waiting  to  hear  from  you  and 
your  Daughter  in  regard  to  whether  you  wanted  to 
renew  the  L.  C.  Wheaton,  Mortgage  notes.  If  you 
do  not,  it  will  be  alright  only  I  would  like  to  know 
soon,  as  I  told  your  Daughter  when  she  was  here  there 
is  a  prior  loan  of  $7000.00  on  the  Wheaton  land  but 
the  way  land  is  selling  it  would  seem  that  the  loan 
would  be  safe,  but  you  folks  do  just  what  you  want 
to  do,  as  you  know  the  Wheatons  better  than  I  do." 

Mrs.  Flesher  disclaimed  any  recollection  of  this  let- 
ter, but  a  carbon  copy,  after  demand  for  the  original, 
was  offered  in  evidence  by  the  defendant  Shepard,  the 
authenticity  and  receipt  of  which  was  denied  by  the 
plaintiff,  but  partially  confirmed  by  Mrs.  Flesher  on 
cross  examination  (Abst.  69,  70). 

On  February  9, 1924,  a  letter  was  written  to  Shepard 
by  Mrs.  Flesher  from  Lexington,  Illinois,  saying: 
"Your  letter  just  received,  will  say  Mother  and  I  both 
would  like  to  make  the  same  loan  under  the  same 
conditions  for  3  years  only,  with  the  rate  of  6V->%- 
We  thank  you  in  advance  for  your  time  and  kindness 
in  attending  to  this  business  for  us." 

On  March  6,  1924,  Shepard  wrote  to  Mrs.  Stella 
Flesher  at  Lexington  as  follows:  "Mr.  Dixon  finally 
made  other  arrangements  about  his  loan,  but  all  the 
better  for  your  Mother    I  am  giving  her  $6500.00  in 
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the  Wheaton  loan  which  draws  61/-;  while  it  is  only  for 
one  year,  by  that  time  there  will  be  something  else 
to  take  its  place.  So  I  am  enclosing  $6500.00  for  your 
Mother,  and  $3000.00  for  you  which  I  trust  will  be 
satisfactory  to  you  both.  Would  appreciate  a  word 
from  you  as  to  your  Mother  being  satisfied  the  way 
that  I  have  arranged  it  for  you.  Also  you  will  find 
check  to  your  Mother  for  $422.50  for  the  W.  H.  Dixon 
interest  and  a  check  to  you  for  $195.00  in  payment  of 
the  L.  0.  Wheaton,  interest."  No  reply  was  made, 
but  the  notes  were  retained  and  subsequent  interest 
collected  thereon.  Six  thousand  dollars  were  in 
Wheaton  notes  and  five  hundred  dollars  in  a  Farmer 
note,  which  latter  note  was  subsequently  paid.  The 
$6000  in  Wheaton  notes  were  subsequently  exchanged 
for  the  three  $2000  notes  dated  March  1 ,  1925,  bearing 
5V-.%  interest,  described  in  the  complaint  and  upon 
which  interest  was  thereafter  paid  to  March  1,  1927. 

Concerning  the  above  renewal  of  loan,  Shepard  tes- 
tified upon  "direct  examination"  by  plaintiff  (Abst. 
75)  that  "The  conversation  at  the  cashier's  window 
was  just  prior  to  March  1,  1925.  She  said  that  her 
mother  and  she  were  wanting  more  interest.  We  had 
changed  this  $6,000.00  note  that  was  drawing  6V>  per 
cent  to  51/-;  per  cent  and  she  said  that  they  were  anxious 
to  get  more  interest,  but  they  could  not  locate  any- 
thing that  was  satisfactory.  I  said  to  her  that  'this 
mortgage  is  a  second  mortgage.  There  is  a  $7,000.00 
first,  but  I  think  the  land  is  worth  more  than  that. 
You  know  what  land  is,  you  know  the  Wheatons,'  and 
she  said  'Yes.'  "  On  "cross-examination"  by  defend- 
ant (Abst.  83)  he  further  testified  that  "The  rate  of 
interest  on  the  $8,000.00  loan  was  cut  down  to  5Vo  per 
cent.  Mrs.  Flesher  objected  to  the  rate  of  interest 
being  cut  down  and  tried  to  get  other  loans.  I  told 
her  she  could  take  it  or  leave  it  alone,  and  if  she  clidn  't 
want  it  she  could  have  her  money.  She  took  it  at  5% 
per  cent.  That  conversation  was  at  the  cashier's 
window.  The  increase  of  the  mortgage  on  the  De- 
Witt  County  land  from  $20,000.00  to  $24,000.00  took 
up  the  original  $5,000.00  second.  He  let  it  sell  for 
taxes  a  couple  of  years  and  I  had  to  redeem  it.  That 
was  the  reason  the  loan  was  increased."  Concerning 
this  alleged  conversation,  Mrs.  Flesher  was  not  in- 
terrogated and  did  not  testify. 

It  may  be  noted  that  the  defendant  Shepard  was 
called  and  examined  as  a  factual  witness  by  the  plain- 
tiff (Abst.  71,  Eecord  182)  and  was  cross  examined 
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by  the  defendant  (Abst.  81)  and  on  redirect  examina- 
tion by  the  plaintiff  (Abst.  84  to  88)  without  objec- 
tion by  either  party.  No  reference  was  made  to  his 
being  called  for  cross  examination  bv  plaintiff  under 
Section  60  of  the  Civil  Practice  Act  (Ch.  110,  Par.  184, 
111.  Rev.  Stat.  1937).  While  the  plaintiff  was  not  bound 
by  his  testimony,  the  same  must,  in  any  event,  in  so 
far  as  it  is  not  rebutted  as  is  permitted  under  the  above 
section,  be  considered  and  weighed  in  the  same  man- 
ner as  other  testimony  in  the  cause.  Crowder  v.  NutaU, 
285  111.  App.  254,  1  N.  E.  (2d)  912. 

It  appears  that  in  1925  the  McLean  County  lands 
were  held  subject  to  a  $7000  unpaid  deed  of  trust  given 
to  one  Morrissey,  as  Trustee,  dated  March  27,  1922. 
and  that  the  mortgage  on  the  DeWitt  County  lands 
was  held  subject  to  a  $24,000  mortgage  dated  March 
1,  1925,  but  that  the  alleged  $5000  first  mortgage  on 
the  DeWitt  County  land  had  been  paid  and  the  notes 
cancelled,  although  the  mortgage  had  not  been  re- 
leased of  record.  The  $8000  mortgage  date  March  1, 
1925,  of  which  loan  Mrs.  Hefner  held  three  $2000  notes, 
was  a  blanket  second  mortgage  lien  on  the  lands  in 
both  counties.  At  the  time  of  these  transactions,  Mrs. 
Hefner  was  aged  between  sixty  and  seventy  years; 
Mr.  Bishop  was  aged  seventy  when  he  testified  in  1933 
and  Mr.  Shepard  was  aged  seventy-five  years  in  Octo- 
ber of  that  year. 

Upon  the  hearing  before  the  Special  Master,  rulings 
of  the  Master  on  admission  of  testimony  for  the  plain- 
tiff in  permitting  counsel  to  pursue  a  course  of  exam- 
ination by  narrative  statements,  suggestions  and 
recitals,  which,  in  a  number  of  instances,  called  for 
assent  and  to  which  repeated  objections  were  offered, 
most  of  which  were  overruled  by  the  Master,  was  pre- 
judicial. In  the  cross  examination  of  these  witnesses 
by  counsel  for  the  defendant,  objections  were  frequ- 
ently made  that  the  cross  examination  was  unduly 
restricted  and  prejudicial  to  the  defendant's  interests. 
The  objections  to  the  restricted  cross  axamination 
with  transcript  of  the  evidence  was  taken  before  the 
Chancellor,  who  appears  to  have  read  the  entire  testi- 
mony and  pleadings,  and  in  a  written  opinion  (not 
certified  to  this  Court)  sustained  defendant's  objec- 
tions and  properly  raled  that  a  broader  examination 
of  witnesses,  including  Mrs.  Flesher,  should  be  per- 
mitted. Much  repetition  and  argument  appears  in  the 
findings  of  the  Master. 
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The  letter  of  Shepard  to  Mrs.  Hefner  recommend- 
ing the  Wheaton  loan,  when  considered  alone,  would 
indicate  that  Defendant,  without  stating  the  fact  that 
it  was  a  second  mortgage,  recommended  it  to  her  as 
being  better  for  her  purposes  than  the  Dixon  loan 
which  was  no  longer  available.  However,  when  all  the 
letters  are  taken  together,  including  the  previous  let- 
ter in  which  Shepard  notified  her  of  the  $7000  prior 
lien  and  left  it  entirely  up  to  her  whether  she  desired 
to  take  the  loan,  but  requested  a  specific  answer  there- 
to, tended  to  corroborate  defendant's  oral  testimony, 
and  together  with  the  fact  that  the  original  transac- 
tion had  been  made  through  and  on  the  recommenda- 
tion of  Bishop,  a  bank  director  and  son-in-law1  of 
Mrs.  Hefner,  and  that  the  Wheaton  mortgages  were 
part  of  a  renewal  and  increase  of  previous  loans,  in 
all  of  which  transactions  we  find  that  Mrs.  Flesher 
continued  to  act  for  and  as  agent  of  her  mother,  we 
believe  that  plaintiff  did  not  prove  the  allegation  that 
the  defendant  was  acting  in  a  fiduciary  or  trust  capac- 
ity at  the  time  the  purchase  or  exchange  of  securities 
were  made,  nor  that  he  was  guilty  of  any  fraudulent 
concealment  in  relation  thereto.  All  of  the  mortgages 
appeared  upon  and  were  matters  of  public  record. 
Defendant  received  no  compensation  as  agent  or  other- 
wise from  Mrs.  Hefner  in  any  of  the  transactions  in 
question.  We  find  that  the  lower  Court  did  not  err 
in  finding  from  the  evidence  that  no  fiduciary  relation- 
ship existed  between  the  parties. 

Plaintiff  offered  certain  statements  of  officers  of 
another  bank,  since  closed,  to  which  Mrte.  Flesher 
seems  to  have  taken  $3000  notes  of  the  1920  issue 
owned  by  her  for  use  as  collateral  security,  and  where- 
in these  parties  called  up  Shepard  and  inquired 
whether  the  Wheaton  notes  were  on  first  mortgages 
and  say  they  were  told  that  they  were.  It  must  be 
noted,  aside  from  the  testimony  of  Shepard  and  the 
letters  in  evidence  concerning  the  1924  and  1925  loans 
and  certain  admissions  of  Mrs.  Flesher,  that  the  Mas- 
ter repeatedly  sustained  objections  by  plaintiff  to  go- 
ing into  the  facts  in  connection  with  this  loan  as  con- 
cerned her  paper  upon  cross  examination  of  Mrs. 
Flesher.  Other  testimony  was  offered  by  the  parties, 
which  we  cannot  fully  set  forth  nor  discuss  herein. 

Some  testimony  was  offered  as  to  the  fair  cash  mar- 
ket value  of  the  Wheaton  land  in  DeWitt  County  in 
1925,  in  which  plaintiff's  witnesses  placed  it  at  $80 
per  acre,  but  none  as  to  the  value  of  McLean  County 
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lands,  all  of  which  was  placed  by  defendant  at  $150 
to  $160  per  acre.  There  was  160  acres  in  DeWitt 
County  upon  which  a  $24,000  mortgage  loan  was  made 
and  140  acres  of  it  was  in  McLean  County  upon  which 
the  smaller  $7000  loan  was  made.  The" value  of  the 
land  in  question,  as  did  the  value  of  all  farm  lands, 
shrank  very  materially  after  this  loan  was  made.  The 
bona  fides  of  the  transactions  must  be  considered  as 
of  the  date  when  the  transactions  were  entered  into 
and  made  and  not  in  the  light  of  land  values  as  they 
turned  out  to  be  after  the  depression  in  land  values 
had  taken  place. 

The  amended  bill  of  complaint  seeks  an  accounting 
and  recovery  of  the  six  thousand  dollars  advanced  by 
Mrs.  Hefner  and  interest  thereon,  and  although  the 
complainant  asked  for  an  accounting,  it  is  evident  from 
the  bill  itself,  in  the  absence  of  adequate  proof  of  a 
fiduciary  relationship  between  the  parties  which  would 
give  a  Court  of  equity  jurisdiction  of  the  cause,  no 
accounting  was  necessary  to  deteirnine  the  amount  due 
the  complainant  under  the  allegations  of  the  bill.  On 
filing  a  bill  to  enforce  a  purely  legal  demand,  unless 
some  special  and  substantial  ground  of  equitable  jur- 
isdiction is  alleged  and  proven  upon  hearing;  such  as 
the  existence  of  a  lien  for  a  money  demand  which  can- 
not be  adequately  enforced  at  law  or  that  discovery  is 
necessary  to  a  recovery,  or  other  like  equitable  con- 
siderations affecting  the  adequacy  of  the  remedy  at 
law,  courts  of  equitv  will  decline  to  interfere.  County 
of  Cook  v.  Davis,  143  111.  151,  32  N.  E.  176;  Fuller  v. 
Davis'  Sous,  184  111.  505,  56  N.  E.  791;  Wagner  v. 
Maxey,  206  111.  App.  452. 

The  amount  alleged  to  be  due  from  the  defendant 
Shepard  to  the  complainant  was  known,  as  shown  by 
the  allegations  of  the  bill.  We  find  that  there  was  no 
necessity  disclosed  by  the  evidence  which  would  re- 
quire the  intervention  of  a  court  of  equity.  The  relief 
sought  was  for  a  monetary  decree  and  the  remedy  at 
law,  under  the  cuTumstanees,  was  as  complete  and 
adequate  as  any  remedv  which  a  court  of  equitv  could 
give.  Johnston  v.  Shockey,  335  111.  363;  167  N.  E.  54; 
Skrodzki  v.  Sherman  State  Bank,  261  111.  App.  16. 
Arnold  v.  Dodson,  272  111.  377,  112  N.  E.  70. 

A  jury  trial  was  the  right  of  either  party  to  deter- 
mine the  questions  of  fact  involved.  (County  of  Cook 
v.  Davis,  supra;  Turnes  v.  Brenckle,  249  111.  394,  94 
X.  E.  495.)  In  such  situation,  unless  some  special 
ground  of  equitable  jurisdiction  be  alleged  and  proven, 
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the  parties  will  be  relegated  to  their  remedy  at  law 
and  equity  will  not  interfere.  As  said  in  Wagner  v. 
Maxey,  supra,  courts  of  equity  do  not  sit  for  the  pur- 
pose of  entertaining  bills,  the  object  of  which  is  to 
recover  damages. 

In  cases  of  concurrent  jurisdiction  in  courts  of  law 
and  equity,  the  fact  that  the  legal  remedy  is  not  full, 
adequate  and  complete  is  the  real  foundation  of  equit- 
able jurisdiction.  Shenehon  v.  III.  Life  Ins.  Co.,  100 
111.  App.  281;  Shorman  v.  Hurd,  107  111.  App.  471. 

As  stated  in  Goldman  v.  Blanksten,  240  111.  App. 
136,  "there  are  many  cases  of  fraud  where  the  par- 
ties imposed  upon  have  an  adequate  remedy  at  law, 
and  there  are  many  where  only  equity  would  suffice. 
The  cleavage  between  the  two  is  frequently  difficult 
to  discover."  As  there  is  no  standard  or  rule  fixed  or 
formulated,  the  facts  in  each  case  must  govern  the 
form  of  redress.    Shorman  v.  Hurd,  supra. 

It  is  further  contended  by  the  appellee  that  com- 
plainant was  guilty  of  laches  and  that  his  claim,  if 
any,  is  barred  by  lapse  of  time.  The  general  rule 
seems  to  be  that  while  in  some  cases,  courts  of  equity 
may  ignore  the  Statute  of  Limitations  because  it  is 
purely  legal  as  distinguished  from  an  equitable  de- 
fense, still  such  action  is  not  taken  in  any  case  except 
one  in  which  equitv  has  exclusive  jurisdiction.  Hard- 
ing v.  Durand,  138  111.  515;  28  N.  E.  948.  The  Dixon 
loan  was  taken  up  and  the  Wheaton  notes  were  mailed 
to  Mrs.  Hefner  on  March  6,  1924.  The  suit  was  filed 
herein  on  June  5,  1929. 

When  courts  of  equity  have  concurrent  jurisdiction 
with  courts  of  law  and  the  party  proceeds  in  equity, 
if  barred  at  law,  he  will  be  barred  in  equity.  Hawley 
v.  Simons,  157  111.  218,  41  N.  E.  616;  Lancaster  v. 
Springer,  239  111.  472,  88  N.  E.  272;  Gordon  v.  Johnson, 
186  111.  18,  57  N.  E.  790;  Ohlendorf  v.  Bennett,  241  111. 
App.  537. 

Upon  a  rehearing  of  this  cause,  we  have  more  fully 
discussed  the  evidence  and  issues  herein,  but  a  careful 
review  of  the  entire  record  leads  us  to  hold  that  no 
reversible  error  appears  therein. 

We  hold  that  the  Chancellor  did  not  err  in  dismiss- 
ing complainant's  bill  for  want  of  equity,  and  the 
decree  of  the  Circuit  Court  is  therefore  affirmed. 

Decree  Affirmed. 

(719S5— 1-39)      14 


Published  in  Abstract 


Emma  Krug,  Plaintiff- Appellant,  v. 

Marie  Schfyarzjefntraub  (j^lso  known 

as  Mary  Schwarzenjgaij.b) , 

Defendant- Appellee . 

«  '■ 

Appeal  fromjuircuit  Court,  Tazovell  County. 

(/tober  Teem,  A.  D.  193g  9   g     J  JJ^     6  30 

Gen.  No.  9128  Agenda  No.  4 

Mr.  Presiding  Justice  Riess  delivered  the  opinion 
of  the  Court. 

The  plaintiff,  Emma  Krug,  has  appealed  from  an 
order  of  the  Circuit  Court  of  Tazewell  County  sus-   j 
taining  a  demurrer  of  defendant  Marie  Schwarzentraub  I 
to  plaintiff's  amended  declaration  and  from  judgment  / 
against  plaintiff  in  bar  of  suit. 

The  original  declaration  was  filed  in  August,  1933,  ' 
and  consisted  of  two  counts  seeking  recovery  of  dam- 
ages from  three  Defendants ;  two  of  whom,  Dr.  Henry 
L.  Yoder  and  Theodore  Sehwarzenti'aub,  late  husband 
of  defendant  Marie  Schwarzentraub,  have  since  de- 
parted this  life.  Thereafter,  in  February,  1937,  plain- 
tiff filed  her  amended  declaration  against  Marie 
Schwarzentraub,  the  sole  surviving  defendant.  It  al- 
leges that  all  parties  resided  in  Tazewell  County;  that 
plaintiff  Emma  Krug  resided  with  her  mother,  Rosa 
Krug,  in  the  Village  of  Morton  since  September  16, 
1931;  that  the  three  defendants  were  neighbors  and 
friends  of  the  Krugs  and  that  Theodore  Schwarzen- 
traub and  his  wife,  Marie,  "had  great  influence,  espe- 
cially with  Rosa  Krug,  and  that  many  persons  in  and 
about  the  vicinity  sought  the  opinion  and  direction  of 
the  said  defendant  and  her  husband,"  since  deceased; 
that  on  the  15th  of  September,  1931,  said  Theodore 
and  Marie  Schwarzentraub,  his  wife,  "exercised  im- 
proper influence  upon  Rosa  Krug,  the  mother  of  plain- 
tiff, and  by  said  influence  caused  her  to  file  in  the 
County  Court  of  Tazewell  County,  a  certain  petition 
alleging  the  said  Emma  Krug  to  be  an  insane  person 
and  unsafe  to  be  at  large  and  suffering  from  a  mental 
derangement;  praying  among  other  things  that  a  writ 
issue  requiring  her  to  be  brought  before  the  Court 
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at  some  time  to  be  then  and  there  fixed"  and  that 
upon  a  hearing  of  said  cause  the  Court  make  such  dis- 
position of  said  Emma  Krug  "as  is  directed  by  stat- 
ute;" that  said  petition  was  sworn  to  or  affirmed  by 
Rosa  Krug  and  that  by  written  order  of  the  County 
Judge  the  petition  was  set  for  hearing  at  Pekin  in  said 
County  on  the  16th  day  of  September,  1931,  at  9:00 
o'clock  A.  M.,  which  order  directed  that  a  writ  issue  to 
the  Sheriff,  commanding  him  to  bring  Emma  Krug 
before  said  Court  for  said  hearing;  that  she  be  given 

da j7  's  notice  in  writing  of  the  time  and  place  of 

said  hearing  "and  that  said  writ  so  issued  as  afore- 
said and  directed  to  the  Sheriff  of  Tazewell  County, 
was  duly  served  upon  the  said  Emma  Krug,  plaintiff, 
as  shown  by  the  return  thereof,  on  the  16th  day  of 
September,  1931 ; ' '  that  on  said  16th  day  of  Septem- 
ber, at  9:00  o'clock  A.  M.,  said  Sheriff  "then  and  there 
in  the  home  of  her  mother,  at  the  said  Village  of  Mor- 
ton, served  upon  said  plaintiff,  the  said  writ  aforesaid 
and  immediately  thereupon,  to-wit,  at  9:00  o'clock 
A.  M.,"  the  County  Judge  then  and  there  acting, 
"caused  a  commission  to  be  issued  for  an  examination 
of  the  said  Emma  Krug,  to  Henry  L.  Yoder  and  Orman 
Brines,"  both  resident  physicians,  and  that  they  then 
and  there  at  the  home  of  Emma  Krug  returned  their 
report  to  the  interrogatories,  but  not  as  to  her  sanity, 
upon  which  report  the  County  Judge,  in  the  presence 
of  plaintiff,  ordered  a  warrant  of  commitment  to  be 
issued,  directing  said  Sheriff  to  deliver  plaintiff  to 
the  superintendent  of  the  Jacksonville  State  Hospital 
for  the  Insane,  which  writ  was  issued  by  the  Clerk  of 
said  Court  on  said  day  and  executed  by  the  Sheriff, 
as  therein  commanded,  and  plaintiff  was  taken  by  said 
Sheriff  to  said  State  Hospital  "where  she  was  confined 
and  deprived  of  her  liberty  until  the  6th  day  of  April, 
A.D.,  1932,  when  through  the  influence  and  at  the  re- 
quest of  the  said  defendant  and  her  husband,  Theo- 
dore Schwarzentraub,  she,  the  plaintiff  was  released 
from  said  institution ; ' '  that  she  was  not  insane  and 
not  found  by  the  Commission  to  be  insane ;  that  plain- 
tiff had  no  notice  or  knowledge  of  the  petition  nor  was 
notice  served  upon  her  as  required  by  the  order  of 
said  County  Court ;  that  she  was  given  no  opportunity 
to  prepare  her  defense  and  was  served  at  the  same 
time  and  at  the  same  hour  of  the  hearing  therein,  and 
was  "deprived  of  her  liberty  without  due  process  of 
law;"  that  the  Court  had  no  jurisdiction  under  the 
circumstances  and  that  the  order  of  commitment  was 
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"wholly  without  right,  warrant  or  authority  in  law;" 
that  she  has  been  greatly  damaged  in  her  reputation, 
humiliated  and  has  lost  large  sums  of  money  which  she 
could  have  earned  had  she  not  been  so  deprived  of  her 
liberty;  that  she  has  spent  large  sums  of  money  "in 
attempting  to  clear  her  name  of  the  said  charge  of 
insanity  and  to  cause  the  said  records  to  be  expunged," 
and  that  the  defendant  and  her  husband,  who  was  then 
living,  well  knew  that  plaintiff  was  not  insane;  that 
said  wrongful  acts  were  done  and  committed  by  said 
defendants  "with  an  intent  and  purpose  to  injure  said 
plaintiff." 

Defendant  Marie  Schwarzentraub  filed  general  and 
special  motions  to  dismiss  in  the  nature  of  demurrers 
on  October  19, 1937,  averring  that  the  amended  declara- 
tion failed  to  state  a  cause  of  action  and  praying  dis- 
missal thereof  and  judgment  in  bar  of  suit.  As  spe- 
cial grounds  for  dismissal,  she  averred  that  both  counts 
relate  to  a  "purported  influence  of  Rosa  Krug,  and  it 
nowhere  appears  that  there  was  any  conspiracy  be- 
tween this  defendant  and  said  Rosa  Krug,  and  that 
the  allegations  concerning  the  influence  of  this  defend- 
ant over  Rosa  Krug  are  pure  conclusions  of  the 
pleader;  said  pleading  wholly  fails  to  state  that  this 
defendant  ordered,  commanded  or  had  anything  to  do 
with  said  Rosa  Krug's  signing  said  petition,  and, 
therefore,  wholly  fails  affirmatively  to  connect  this  de- 
fendant with  said  petition,  and  is  a  pure  conclusion 
of  the  pleader;"  that  the  allegations  of  both  counts 
concerning  petitions,  writs,  papers  and  processes  of 
and  hearing  by  the  County  Court  of  Tazewell  County 
held  in  plaintiff's  home  pursuant  to  statute,  and  allega- 
tions in  relation  thereto  are  "redundant,  ambiguous 
and  wholly  insufficient  in  law  to  in  any  manner  impose 
upon  this  defendant  liability  for  the  intervening  action 
and  orderly  processes  of  the  County  Court  of  Taze- 
well County,"  with  which  this  defendant  had  no  con- 
nection; that  it  affirmatively  appears  from  the  face 
of  the  declaration  that  the  County  Court  found  Emma 
Krug  to  be  insane,  independent  of  any  act  or  control 
by  this  defendant;  that  the  amended  declaration  was 
insufficient  in  law  to  be  answered  unto  and  asked  judg": 
ment  of  dismissal  and  in  bar  of  action.  The  motion 
was  sustained;  plaintiff  elected  to  stand  by  her 
amended  declaration,  suit  was  dismissed,  and  judg- 
ment was  entered  against  plaintiff  in  bar  of  action  and 
for  costs  of  suit,  and  the  appeal  herein  followed. 

Under  the  former  practice  act  a  general  demurrer 


Page  4  Gen.  No.  9128 

lies  when  the  pleading  is  defective  in  substance  on  its 
face.  Mutual  Accident  Association  v.  Tuggle,  138  111. 
428,  28  N.  E.  1066;  People  v.  Greer  College,  302  111. 
538,  135  N.  E.  80.  Under  the  present  Practice  Act 
(effective  January  1,  1934),  where  a  pleading  is  ob- 
jected to  by  a  motion  to  dismiss  or  for  judgment  or  to 
strike  out  the  pleading,  because  it  is  substantially  in- 
sufficient in  law,  the  motion  must  specify  wherein  such 
pleading  or  division  thereof  is  insufficient.  Illinois  Re- 
vised Statutes,  1937,  Ch.  110,  Sect.  45,  Par.  2;  Jones 
Illinois  Stat.  Ann.  104.045;  Messick  v.  Mohr,  292  111. 
App.  69,  10  N.  E.  (2d)  870.  The  motion  in  the  nature 
of  a  special  demurrer  filed  herein  fully  met  the  require- 
ments of  the  above  statute. 

A  demurrer  or  motion  to  strike  in  the  nature  of  a 
demurrer  admits  material  facts  well  pleaded,  but  does 
not  admit  mere  conclusions  of  the  pleader,  and  a 
failure  to  allege  facts  upon  which  such  conclusions  are 
based,  makes  the  pleading  subject  to  such  motion  or 
demurrer.  Ryan  v.  City  of  Chicago,  369  111.  59,  15 
N.  E.  (2d)  708;  Marcovitz  v.  Hergenrether,  302  111.  162, 
134  N.  E.  85 ;  American  State  Bank  of  Bloomington  v. 
National  Life  Ins.  Co.,  297  111.  App.  137,  17  N.  E.  (2d) 
256. 

The  allegation  that  the  Schwarzentraubs  had  great 
influence  with  Rosa  Krug  and  others  in  the  vicinity 
and  that  they  "exercised  improper  influence"  on  Rosa 
Krug,  the  mother  of  the  plaintiff,  and  caused  her  to 
file  the  petition  in  question  is  a  mere  conclusion  of  the 
pleader  and  sets  up  no  facts  or  circumstances  upon 
which  this  conclusion  is  based.  It  does  not  appear 
specifically  what  form  of  civil  action,  either  statutory 
or  at  common  law,  the  plaintiff  seeks  to  prosecute 
against  the  defendant.  It  does  not  plead  facts  show- 
ing malicious  motives,  want  of  probable  cause  and  the 
successful  termination  of  the  suit  in  favor  of  the  plain- 
tiff necessary  to  state  a  cause  of  action  for  malicious 
prosecution.  Hocker  v.  Welti,  239  111.  App.  392,  Ruehl 
Bros.  v.  Atlas  Brewing  Co.,  187  111.  App.  392;  Brandt 
v.  Brandt,  286  111.  App.  151,  3  N.  E.  (2d)  96. 

It  does  not  set  up  facts  that  would  state  a  cause  of 
action  charging  malicious  abuse  of  process,  since  only 
conclusions  are  pleaded,  no  ulterior  purpose  or  use  of 
the  process  after  its  issuance  that  would  constitute  an 
abuse  is  set  forth,  and  it  further  appears  that  process 
was  regularly  issued  and  was  used  for  the  purpose  for 
which  it  was  issued.  Ruehl  Bros.  v.  Atlas  Brewing 
Co.,  supra;  Bonney  v.  King,  201  111.  47,  66  N.  E.  377 ; 
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Merriman  v.  Merriman,  290  111.  App.  139,  145 ;  8  N.  E. 
(2d)  64;  Keithley  v.  Stevens,  238  111.  199,  87  N.  E.  375. 

No  sufficient  facts  are  alleged  that  would  constitute 
a  conspiracy  between  the  parties,  either  to  do  an  un- 
lawful act  or  a  lawful  act  in  an  unlawful  manner. 
Bonney  v.  King,  supra;  Brandt  v.  Brandt,  supra. 

It  does  not  state  a  cause  of  action  alleging  false  im-  ^ 
prisonment.  The  detention  was  upon  a  writ  duly  issued  I 
by  a  Court  having  jurisdiction  of  the  subject  matter 
upon  verified  petition  of  the  plaintiff's  mother,  which 
writ  was  duly  executed  and  returned  pursuant  to  its 
command  by  an  officer  authorized  to  execute  process, 
hearing  was  held  by  the  Court  and  order  of  commit- 
ment followed,  and  no  allegations  of  fact  connecting 
defendant  with  such  procedure  as  an  official  or  other- 
wise are  set  forth. 

It  is  contended  by  the  appellant  that  insufficient 
notice  was  given  to  the  defendant  of  the  hearing  to 
give  the  Court  jurisdiction  of  her  person  and  that  the 
proceeding's  in  the  County  Court  of  Tazewell  County, 
under  which  she  was  committed  to  the  Jacksonville 
State  Hospital  were  therefore  void  for  want  of  juris- 
diction of  her  person.  (Bloats  v.  Moore,  199  111.  App. 
270,  275,  e  contra.)  We  do  not  deem  the  above  conten- 
tion pertinent  to  the  issues  herein,  since  the  action  of 
the  Court  was  not  taken  upon  the  petition  of  the  de- 
fendant, but  upon  the  verified  inetition  of  Rosa  Krug, 
the  mother  of  the  plaintiff,  and  no  facts  whatever  are 
alleged  from  which  it  may  be  concluded  that  the  de- 
fendant either  instituted,  prosecuted  or  was  concerned 
in  the  action  of  the  Court  or  its  officials  during  the 
proceedings  referred  to  or  in  the  use  or  abuse  of  any 
process  thereof.  These  objections  were  specifically 
pointed  out  in  the  defendant's  motion  and  the  Circuit 
Court  of  Tazewell  County  properly  dismissed  the 
amended  declaration  of  the  plaintiff  for  failure  to  state 
a  cause  of  action. 

The  ruling  of  the  Court  in  sustaining  the  order  and 
entering  judgment  in  bar  of  suit  will  therefore  be 
affirmed. 

Judgment  Affirmed. 
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The  People  of  the  State  of  Illinois,  Defendant  in  Error 
v.  William  McCollum,  Plaintiff  in  Error. 

Error  to  CircuitKCourm  Effin^"-  County. 

October  TeA,  A.  D.  1938  /  O'M    Q 

Gen.  No.  9141  /  Agenda  No.  1 

Mr.  Presiding  Justice  Eiess  delivered  the  opinion 
of  the  Court. 

William  McCollum,  charged  in  one  count  of  an  in- 
dictment with  contributing  toward  the  delinquency  of 
one  Mildred  Miller,  was  found  guilty  by  a  jury,  and 
after  motions  for  a  new  trial  and  in  arrest  of  judgment 
were  overruled,  was  sentenced  to  imprisonment  in 
the  County  Jail  of  Vermilion  County  for  a  term  of  one 
year  and  fined  $200. 

The  record  in  this  case  is  voluminous  and  numerous 
errors  are  assigned  and  argued.  On  the  trial,  the  prose- 
cutrix definitely  testified  to  six  dates  when  she  said 
that  she  had  sexual  intercourse  with  the  defendant; 
that  she  remembered  the  dates  because  she  wrote  them 
down  in  an  autograph  book  which  she  had. 

The  defendant  testified  in  his  own  behalf  and  denied 
all  the  charges  made  against  him  by  the  prosecutrix. 
He  offered  a  number  of  witnesses  who  testified  that 
he  was  elsewhere  on  the  occasions  that  the  prosecutrix 
testified  that  he  was  with  her.  Twenty  witnesses  testi- 
fied that  the  defendant's  reputation  for  chastity  and 
virtue  was  good,  which  testimony  was  not  controverted 
by  the  People.  The  story  of  the  prosecutrix  was  un- 
corroborated in  any  detail,  and  if  the  judgment  is  to 
be  sustained,  the  record  must  be  substantially  free 
from  prejudicial  error. 

By  the  People's  first  instruction  the  jury  was  told 
that  if  they  ' '  believe  from  the  evidence  both  that  touch- 
ing the  alibi  of  the  defendant  and  all  the  other  evidence 
in  the  case  that  the  defendant  is  guilty  as  charged  in 
the  indictment,  then  in  such  state  of  the  proof,  if  such 
be  the  state  of  the  proof,  you  should  find  the  defendant 
guilty." 

While  every  fact  is  not  required  to  be  proven  beyond 
a  reasonable  doubt  in  a  criminal  prosecution,  certain 
facts  must  be  so  proven.   By  this  instruction  the  jury 
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was  told  to  find  the  defendant  guilty,  if  they  believed 
from  the  evidence  touching  the  alibi  and  all  other  evi- 
dence that  he  was  guilty.  The  element  requiring  that 
the  jury  find  the  defendant  guilty  from  the  evidence 
beyond  a  reasonable  doubt,  is  entirely  omitted  from 
the  instruction.  It  is  erroneous  in  other  respects  and 
should  not  have  been  given.  A  similar  type  of  direc- 
tory instruction  was  held  erroneous  in  People  v.  Davis, 
300  111.  226,  133  N.  E.  320,  and  in  People  v.  Lehner. 
335  111.  424,  167  N.  E.  20. 

By  the  People's  third  instruction,  the  jury  was  told 
that  the  defendant  had  interposed  the  defense  of  an 
alibi,  which  means  that  he  claims  that  he  was  in  an- 
other place  at  the  time  of  the  commission  of  the  crime 
charged  in  the  indictment.  The  jury  was  further  told 
that  the  defendant  must  establish  proof  that  he  was 
in  another  place  at  the  time  of  the  commission  of  the 
crime,  but  such  evidence  that  taken  with  all  the  other 
evidence  in  the  case  you  have  a  reasonable  doubt  as 
to  his  guilt  before  you  will  be  justified  in  acquitting 
him,  but  if  after  hearing  all  other  evidence  in  the  case, 
you  have  an  abiding  conviction  of  the  truth  of  the 
charge  in  the  indictment,  you  should  find  the  defendant 
guilty  by  your  verdict. 

The  instruction  is  vicious  in  that  it  repeatedly 
assumes  the  commission  of  the  crime  charged  in  the 
indictment.  The  jury  was  specifically  instructed  that 
the  defendant  must  establish  proof  that  he  was  in  an- 
other place  at  the  time  of  the  commission  of  the  crime 
by  such  evidence,  that  taken  with  all  the  other  evidence 
in  the  case,  would  cause  the  jury  to  have  a  reasonable 
doubt  as  to  his  guilt.  The  defendant  denied  his  guilt 
and  the  theory  of  the  defense  was  that  no  offense  had 
been  committed. 

The  instruction  also  has  the  vice  of  substituting  ' '  an 
abiding  conviction"  for  proof  beyond  a  reasonable 
doubt,  the  jury  could  easily  have  been  mislead  by  this 
instruction  into  believing  that  the  proof  of  the  charge 
need  not  be  made  beyond  all  reasonable  doubt.  The 
language  in  this  instruction  was  condemned  by  the 
Supreme  Court  in  People  v.  Church,  366  HI.  149,  7 
N.  E.  (2d)  894. 

Except  for  the  direct  assertion  of  the  prosecutrix, 
that  the  defendant  had  sexual  intercourse  with  her, 
and  the  defendant's  equally  direct  denial,  there  is  no 
great  amount  of  conflict  in  the  evidence.  The  defend- 
ant was  corroborated  in  his  denial  by  disinterested 
witnesses  who  testified  to  an  alibi.    If  it  aflirmativelv 
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appeared  from  the  record  that  all  possible  evidence 
had  been  introduced  at  the  trial,  we  would  pass  on  the 
question  as  to  whether  or  not  the  defendant  had  been 
proven  guilty  beyond  a  reasonable  doubt. 

Defendant  appellant  further  contends  that  the  Court 
erred  in  sustaining  objections  to  proof  bf  certain 
alleged  statements  by  a  sister  of  the  prosecutrix  while 
in  California  and  prior  to  her  return  to  Illinois  to 
the  effect  that  if  she  ever  came  back,  she  would  cause 
the  downfall  and  ruin  of  defendant's  reputation  by 
similar  charges  of  immorality  to  those  alleged  to  have 
been  made  by  him  against  one  Lee.  This  sister,  al- 
though present,  was  not  a  witness  at  the  trial,  and 
proof  of  the  alleged  statements  was  offered  to  be 
made  by  two  witnesses  from  California.  No  sufficient 
foundation  was  laid  for  the  introduction  of  such  state- 
ments made  by  one  who  was  not  a  witness,  nor  was 
any  foundation  laid  by  cross  examination  of  the  prose- 
cutrix that  would  make  such  alleged  statements  admis- 
sible in  evidence,  either  for  impeachment  purposes  or 
as  bearing  upon  the  intent  of  prosecutrix  in  making 
the  charges.  Under  the  present  state  of  the  record, 
this  testimony  was  properly  excluded. 

A  long  narrative  instruction  to  the  jury  in  relation 
thereto  not  based  on  the  evidence  was  offered  by  the 
defendant  and  properly  refused  by  the  Court. 

Exceptions  were  taken  to  remarks  of  the  State's 
Attorney  in  his  opening  statement,  concerning  proof 
of  the  alleged  flight  of  the  defendant,  which  evidence 
was  held  to  be  inadmissible  and  excluded  by  the  Court 
at  the  hearing,  thus  rendering  such  statements  im- 
proper. 

Statements  made  by  counsel  as  to  what  he  person- 
ally knew  or  thought  the  facts  to  be  are  objectionable. 
Certain  other  arguments  of  the  State's  Attorney  in  his 
closing  argument  are  objected  to  as  not  being  based 
upon  the  evidence  or  reasonable  inferences  therefrom. 
Both  counsel  went  outside  of  the  record  in  this  respect, 
and  this  should  have  been  avoided.  In  the  event  of  a 
retrial  of  this  cause,  all  objectionable  remarks  by  coun- 
sel should  be  avoided.  Other  assignments  of  error 
appear,  upon  which  we  do  not  deem  it  necessary  to 
pass  herein. 

Eeversible  and  prejudicial  error  appearing  in  the 
record,  the  cause  will  be  reversed  and  remanded  to  the 
Circuit  Court  of  Vermilion  County  for  further  pro- 
ceeding pursuant  to  the  opinion  of  the  Court  herein. 
Reversed  and  Remanded. 
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R.  J.  Herrick,  Plaintiff- Appellee,  v.  Litchfield 

National  3ank,  A  Corporation, 

Defendast:  Appellant: 

Appeal  from  City  C/urt  fiity  of  LifySifield.? 


October  Term,  A^T7?T938         H)  Q     "' 
&  *S   Q 

Gen.  No.  9152  Agenda  No.  22 

Mr.  Presiding  Justice  Riess,  delivered  the  opinion 
of  the  Court. 

Defendant,  Litchfield  National  Bank,  a  corporation, 
has  appealed  from  a  judgment  in  favor  of  plaintiff- 
appellee,  R.  J.  Herrick,  in  the  sum  of  $5401.87  entered 
against  said  defendant  in  the  City  Court  of  Litchfield, 
Illinois,  upon  trial  of  said  cause  without  a  jury. 

The  amended  complaint  consists  of  one  count  which 
alleged  that  on  the  16th  day  of  October,  1931,  the 
nlaintiff,  Herrick,  paid  to  the  defendant  bank  the  sum 
of  $1,000  in  cash,  and  on  the  same  day  executed  and 
delivered  to  said  defendant  his  promissory  note  for 
the  sum  of  $4,000,  due  six  months  after  date,  bearing 
interest  at  the  rate  of  six  per  cent  per  annum;  that 
said  note  was  renewed  and  at  the  maturity  date  of  the 
renewal,  plaintiff  paid  the  full  amount  of  the  note  with 
interest  to  the  defendant  bank. 

Plaintiff  further  alleged  that  he  received  no  con- 
sideration from  the  defendant  for  the  execution  of  the 
note  or  for  the  payment  of  the  money;  that  he  paid 
the  $5,000  to  the  bank  for  accommodation  purposes 
only,  because  it  was  represented  to  him  by  an  officer 
of  the  bank  that  it  was  in  some  form  of  financial  diffi- 
culty, and  it  was  therefore  necessary  that  the  officers 
of  the  bank  provide  and  have  on  hand  additional  assets 
in  order  to  assure  the  financial  integrity  of  the  bank 
and  comply  with  the  rules  and  regulations  of  the  Gov- 
ernment Agency  which  controlled  its  operation;  that 
execution  of  the  note  was  so  made  upon  the  express 
promise  that  the  sums  of  money  so  advanced  and  paid 
by  the  plaintiff  should  be  repaid  to  him  from  the  assets 
of  the  bank  when  future  financial  conditions  permitted 
and  when  the  bank  had  passed  through  its  time  of 
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financial  stringency;  that  the  plaintiff  believed  such 
representations  and  relied  upon  said  statements  and 
paid  the  sum  of  $5,000  to  the  bank  upon  said  promise 
and  representations  of  its  officials;  that  the  plaintiff 
held  no  stock  in  said  bank  and  derived  no  benefit  nor 
gain  from  such  transaction;  that  the  officers  of  the 
bank  fully  so  understood  said  transaction;  that  the 
plaintiff  was  not  indebted  to  the  bank  on  any  account 
whatever,  and  that  the  defendant,  by  its  officers,  re- 
peatedly promised  to  repay  this  money  to  the  plaintiff. 

The  defendant's  answer  admitted  the  execution  of 
the  note,  the  receipt  of  the  money  and  the  fact  that  the 
plaintiff  was  not  a  stockholder  of  the  defendant  bank, 
but  alleged  that  the  plaintiff's  son,  H.  B.  Herrick,  was 
the  owner  of  531/-.  shares  of  stock  in  the  bank  and  al- 
leged that  if  the  officers  of  the  bank  promised  plaintiff 
to  pay  him  $5,000,  their  promise  or  promises  were 
not  authorized  by  the  bank,  and  that  H.  B. 
Herrick,  son  of  the  plaintiff  and  then  president 
of  the  defendant  bank,  in  his  dealings  with  the 
plaintiff  was  the  agent  of  the  plaintiff  and  not  the 
agent  of  the  bank,  and  that  if  any  money  was  given 
to  H.  B.  Herrick,  it  was  for  his  personal  use  and  not 
for  the  use  of  the  bank. 

The  evidence  on  the  part  of  the  plaintiff  shows  that 
on  the  16th  day  of  October,  1931,  plaintiff's  son,  H.  B. 
Herrick,  who  was  president  of  the  Litchfield  National 
Bank  and  lived  in  Litchfield,  Illinois,  went  to  Carlin- 
ville,  Illinois,  to  the  home  of  the  plaintiff,  his  father, 
and  stated  that  he  wanted  to  borrow  $5,000  and  that 
the  bank  would  reimburse  him.  Plaintiff  gave  his 
son  a  check  for  $1,000,  payable  to  the  son  at  that  time 
and  subsequently  gave  a  note  for  $4,000,  payable  to 
the  Litchfield  National  Bank,  due  six  months  after 
date;  that  said  note  was  later  renewed  for  an  addi- 
tional six  months,  and  then  paid  by  the  plaintiff  at  the 
renewal  date. 

The  evidence  further  shows  that  the  son  made  a 
notation  on  a  debt  and  credit  slip  of  R.  J.  Herrick, 
donation  $5,000,  and  on  another  debit  and  credit  slip 
a  notation,  L.  W.  Cline,  $5,000.  No  demand  was  made 
by  the  plaintiff  Herrick  on  the  bank  until  sometime  in 
the  fall  of  1936,  after  his  son  was  removed  from 
authority  in  1933. 

Plaintiff  testified  that  at  the  time  he  gave  the  note 
for  $4,000,  his  son,  who  solicited  the  financial  aid  for 
the  bank,  stated  to  him  that  he  would  be  repaid  when 
the  bank  was  able.    The  cashier  of  the  defendant  corp- 
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oration  was  shown  an  exhibit  which  he  identified  as 
the  undivided  profits  account  and  read  an  item  there- 
from dated  October  16,  1931,  "R.  J.  Herrick,  donation 
$5,000".  He  testified  that  the  exhibit  was  a  regular 
ledger  sheet  and  part  of  the  record  of  the  bank,  and 
that  it  had  been  copied  from  the  debit  and  credit  slips. 

L.  W.  Cline,  who  is  now  president  of  the  bank  and 
who  was  a  director  on  October  16,  1931,  testified  that 
H.  B.  Herrick  stated  to  him  at  that  time  that  the  Bank 
Examiner  had  demanded  an  added  reinforcement  to 
the  bank's  assets  of  $10,000. 

It  clearly  appears  from  the  evidence  that  the  $4,000 
note  and  loan  was  carried  on  the  records  of  the  bank 
in  the  name  of  E.  J.  Herrick;  that  the  original  transac- 
tion was  entered  on  the  records  of  the  bank  as  "R.  J. 
Herrick,  donation  $5,000;"  that  R.  J.  Herrick  had 
supplied  the  funds  and  note  that  was  paid  to  and  went 
into  the  assets  of  the  bank. 

Under  the  above  circumstances,  if  the  note  had  not 
been  paid  when  it  became  due,  the  plaintiff  could  have 
shown  that  it  was  given  for  accommodation  purposes 
only  and  successfully  pleaded  failure  of  consideration, 
if  suit  had  been  filed.  Litchfield  Nat.  Bank  v.  McBride, 
289  111.  App.  420,  7  N.  E.  (2d)  348;  Straus  v.  Citizens 
State  Bank,  254  111.  185,  98  N.  E.  245. 

The  defendant  herein  received  $5,000  from  the  plain- 
tiff and  received  the  benefit  therefrom,  and  according 
to  the  uncontradicted  testimony  of  the  plaintiff,  the 
defendant  bank,  by  its  president,  agreed  to  repay  the 
same  when  the  bank  was  in  better  financial  condition. 
Although  the  action  of  the  president  of  the  bank  may 
have  been  unauthorized  in  making  this  agreement,  yet 
it  accepted  the  full  benefit  of  the  arrangement  through 
such  action  and  later  received  the  money  and  thus  rati- 
fied the  transaction;  hence  we  are  unable  to  say  that 
the  finding  of  the  Trial  Court  is  against  the  manifest 
weight  of  the  evidence. 

In  the  case  of  Litchfield  Nat.  Bank  v.  McBride, 
Supra,  in  which  the  defendant  bank  herein  had  filed 
suit  to  recover  against  the  maker  of  a  similar  note  for 
accommodation  purposes,  wherein  tt^e  balnk  denied 
that  the  note  was  given  without  consideration,  we  said 
in  discussing  the  facts  and  issues  therein  (page  430) 
that  "Appellant  insists  that  even  though  it  be  true 
that  appellee  was  induced  to  execute  and  deliver  the 
note  because  of  the  promises  of  Mr.  Herrick,  the  presi- 
dent of  the  bank,  yet  the  evidence  fails  to  show  that 
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the  bank  ever  made  any  such  promises,  that  it  would 
never  collect  the  note,  nor  does  it  show  that  the  direc- 
tors ever  considered  any  such  proposition." 

"The  promises  were  made  by  Mr.  Herrick,  the  presi- 
dent and  duly  authorized  agent  of  the  bank,  and  al- 
though as  such  agent  he  may  have  been  unauthorized 
to  make  such  promises,  yet  the  bank  accepted  the  note 
and  presented  it  together  with  other  notes  to  the  Na- 
tional Bank  examiner  at  St.  Louis  and  procured  the  re- 
opening of  the  bank,  and  thereby  ratified  the  acts  of  its 
agent." 

"A  principal  who  ratifies  thereby  assumes  responsi- 
bility for  the  unauthorized  act  as  it  was  done,  together 
with  its  burdens  and  the  instrumentalities  used  by  the 
agent  in  doing  it,  the  same  as  if  the  principal  had  au- 
thorized the  act  in  the  first  instance.  2  C.  J.S.  Agency, 
sec.  64c." 

"A  principal  cannot  avail  himself  of  such  acts  as 
are  beneficial  to  him  and  repudiate  such  as  are  detri- 
mental, whether  the  ratification  be  express  or  implied. 
If  a  principal  elects  to  ratify  any  portion  of  an  unau- 
thorized transaction  of  his  agent  he  must  ratify  the 
whole  of  it;  and  if  he  ratifies  any  part  of  the  transac- 
tion, the  result  is  that  he  ratifies  the  whole  transac- 
tion. "Am.  Jur.  Agency,  sec.  223;  Am.  Law  Inst. 
Restst.  of  Agency,  sec.  96;  Vetesnik  v.  Magull,  347  111. 
611,  180  N.  E.  390 ;  Haas  v.  Stembach,  156  111.  44,  41 
N.E.  51." 

"After  having  availed  itself  of  the  note  to  induce 
the  National  Bank  Examiner  to  permit  the  bank  to 
reopen  for  business,  appellant  cannot  now  be  heard  to 
say  that  the  bank  never  made  any  such  promises,  and 
neither  can  it  now  repudiate  that  part  of  the  contract 
which  guarantees  to  appellee  that  the  note  was  made 
for  the  accommodation  of  appellant  and  was  without 
consideration  and  that  in  consideration  of  the  signing 
of  the  note  by  appellee  the  bank  would  make  no  effort 
to  collect  it." 

McBride  was  one  of  the  persons  who  had  similarly 
given  his  note  to  meet  the  requirements  of  the  Bank 
Examiner.  We  hold  that  the  same  principles  of  law 
that  were  applied  in  the  McBride  case,  supra,  are 
applicable  to  and  controlling  under  the  facts  herein. 
R.  J.  Herrick  was  not  a  stockholder  in  the  bank  and 
derived  no  benefit  from  giving  the  note  to  the  bank  or 
in  advancing  the  funds  in  payment  thereof,  which  we 
hold  to  have  been  for  accommodation  purposes  only, 
and  without  valuable  consideration,  and  we  do  not  find 
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I  that  the  Trial  Court  erred  in  entering  judgment  for 
recovery  of  the  funds  so  advanced  by  the  plaintiff,  but 
hold  that  such  action  was  in  accord  with  the  greater 
weight  of  the  evidence. 

The  judgment  of  the  City  Court  of  Litchfield  is  there- 
fore affirmed. 

Judgment  Affirmed. 
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Hollister- Whitney  Company,  a  corpora 
Plaintiff-Appellee,  v.  American^ Mtfioal 
Liability  Insurance  Company 
Defendant-^pellant. 


Appeal  frotn^GI&cuit  Court  Ada% 
October  Teem,  A.  D.  1938 


Gen.  No.  9144 


Agenda  No.  14 


Mb.  Justice  Fulton  delivered  the  opinion  of  the 
Court. 

On  January  22nd,  1938,  the  Hollister-Whitney  Com- 
pany, a  corporation,  Plaintiff-Appellee,  filed  suit 
against  the  American  Mutual  Liability  Insurance  Com- 
pany, a  corporation,  Defendant-Appellant  upon  manu- 
facturer's public  liability  policy,  issued  to  the  Appellee 
for  the  period  from  March  1st,  1932  to  March  1st, 
1933,  for  the  sum  of  $1,093.08,  as  costs  and  attorneys 
fees  incurred  by  Appellee  in  defending  a  lawsuit  and 
proceeding  which  the  Appellant  refused  to  defend  on 
behalf  of  the  Appellee. 

The  judgment  of  the  trial  Court  was  based  upon  the 
pleadings  and  the  errors  presented  on  this  appeal  arise 
on  the  pleadings,  and  in  order  to  properly  present  the 
errors  the  pleadings  are  set  forth  quite  fully. 

The  complaint  in  the  instant  case  alleged  the  issu- 
ance of  a  policy  of  insurance  by  the  Appellant  and 
set  out  the  complaint  and  amended  complaint  in  the 
suit  of  the  Aetna  Life  Insurance  Company  against  the 
Appellee  which  suit  the  Appellant  herein  refused  to 
defend  and  in  which  said  suit  the  Appellee  incurred 
costs  and  attorneys'  fees  in  successfully  defending  and 
securing  an  order  of  dismissal  of  the  suit  as  to  the 
Appellee.  The  complaint  in  this  suit  further  averred 
that  in  and  by  said  policy  of  insurance  the  Appellant 
agreed  as  respects  bodily  injury,  resulting  in  death, 
by  a  person  or  persons  other  than  employees  of  the 
insured,  through  accident  occurring  anywhere,  during 
the  policy  period  as  above  set  forth,  by  reason  of  the 
business  carried  on  by  the  insured  at  the  location  de- 
scribed in  the  declarations,  or  by  reason  of  the  making 
of  ordinary  repair  or  the  renewal  of  existing  mechani- 
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cal  equipment  at  such  locations  and  as  provided  in 
agreement  No.  1,  of  said  Policy  as  follows:  To 
settle  or  defend  each  claim  and  suit  even  though  wholly 
groundless  brought  against  the  insured  to  enforce  the 
payment  of  damages  for  such  injury  or  death;  and 
that  by  virtue  of  Endorsement  Number  4,  which  was 
added  to  and  made  a  part  of  said  policy  under  date  of 
March  10, 1932,  for  the  consideration  therein  expressed 
which  was  paid  by  the  Appellee,  the  said  Appellant 
extended  the  coverage  of  said  policy  to  cover  the 
liability  of  the  Appellee  for  any  claims  which  might 
be  made  by  any  person  or  persons  not  employed  by 
the  insured  on  account  of  bodily  injuries  or  death  aris- 
ing out  of  any  accident  or  accidents  occurring  during 
the  terms  of  said  policy  on  any  elevator  or  elevators 
erected,  constructed  or  repaired  by  the  insured  at  any 
time  and  caused  by  defective  workmanship  or  mate- 
rials used  in  the  construction  or  repair  of  such  eleva- 
tors and  in  which  said  Endorsement  Number  4,  it  was 
further  agreed  that  the  insurance  as  respects  "defec- 
tive material  and  workmanship  coverage"  is  meant 
to  apply  to  elevator  accidents  occurring  during  the 
policy  period  but  occurring  after  the  work  of  the  in- 
sured thereon  has  been  completed  but  which  accidents 
are  alleged  to  have  resulted  from  the  Insured's  neg- 
ligence occurring  at  any  previous  time  as  respects  ma- 
terial, workmanship,  installation,  inspection  or  repair. 

The  complaint  in  the  present  case  further  sets  forth 
the  institution  of  the  suit  by  the  Aetna  Life  Insurance 
Company  filed  in  the  Federal  Court  to  Avhich  the  Apel- 
lee  was  made  a  party  defendant  and  averred  that  the 
Appellee  gave  the  Appellant  notice  of  said  proceed- 
ings and  demanded  that  Appellant  defend  the  suit  but 
that  Appellant  refused  to  undertake  the  defense  or  to 
defend  said  suit ;  that  Appellee  was  obliged  to  defend 
said  suit  at  its  own  expense;  that  Appellee  success- 
fully defended  said  suit  in  that  on  June  10,  1937,  said 
suit  was  dismissed  as  to  the  Appellee  and  no  appeal 
was  taken  from  said  order  of  dismissal  and  that  said 
order  of  dismissal  became  final  as  to  Appellee. 

This  complaint  further  alleges  that  John  Bowie, 
mentioned  in  the  amended  complaint  in  the  suit  by 
the  Aetna  Life  Insurance  Co.,  was  never  an  employee 
of  the  Appellee ;  that  the  Aetna  Life  Insurance  Co., 
was  never  an  employee  of  the  Appellee  nor  a  contractor 
or  subcontractor,  and  that  the  Appellee  never  had 
any  contractural  relations  with  either  the  said  John 
Bowie  or  Aetna  Life  Insurance  Company  in  regard  to 
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any  of  the  matters  contained  in  the  said  complaint  or 
amended  complaints  in  the  suit  by  the  Aetna  Life  In- 
surance Company.  It  further  stated  with  respect  to 
the  suit  by  the  said  Aetna  Life  Insurance  Company  as 
follows : 

"Plaintiff  further  states  and  alleges  the  fact  to 
be  that  said  complaint  and  amended  complaints  so 
tiled  in  the  said  District  Court  of  the  United  States 
as  aforesaid  were  based  upon  alleged  negligence  of 
Hollister- Whitney  Company,  a  corporation,  in  that 
it  was  alleged  that  the  plaintiff  herein  used  defective 
materials  in  the  manufacture  and  construction  of 
said  double  Avrapped  traction  engine  and  that  the 
alleged  liability  of  the  plaintiff  on  account  thereof 
is  expressly  covered  by  said  policy  of  insurance 
of  the  defendant  and  particularly  by  Endorsement 
Number  4  attached  thereto,  being  the  'defective  ma- 
terial endorsement.'  " 

A  copy  of  the  Manufacturer 's  Public  Liability  policy 
issued  by  the  Appellant  to  the  Appellee,  the  Hollister- 
Whitney  Company,  was  attached  to  the  complaint  in 
this  suit  and  inasmuch  as  Appellee's  complaint  is  based 
upon  Agreement  I  of  the  policy  and  Endorsement  No. 
4,  only  such  parts  of  the  policy  as  are  material  to  the 
errors  assigned  are  set  out  or  stated  in  substance. 
At  the  top  of  the  first  page  of  the  policy  appears  the 
following : 

"Manufacturers  Public  Liabilitv  Policy 

AMERICAN  MUTUAL 

Liability  Insurance  Company 

of  Boston 
(Herein  called  the  Company) 
Hereby  Agrees  with  the  insured,  named  in  the 
declarations  attached  hereto  and  made  a  part  hereof 
and  which  by  the  acceptance  of  this  policy  the  in- 
sured warrants  to  be  true,  as  respects  bodily  in- 
juries, including  resulting  death,  sustained,  except 
as  provided  in  Agreement  V,  by  a  person  or  persons 
other  than  employees  of  the  insured  through  acci- 
dents occurring,  anywhere,  during  the  policy  period 
as  expressed  in  item  2  of  the  declaration,  by  reason 
of  the  business,  as  described  in  the  declarations, 
which  is  carried  on  by  the  insured  at  the  locations 
described  in  the  declarations,  or  by  reason  of  the 
making  of  ordinary  repair  or  the  renewal  of  exist- 
ing mechanical  equipment  at  such  locations,  as 
follows : 
Agreement  I.  To  Settle  or  Defend  each  claim  and 
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suit,  even  though  wholly  groundless,  brought  against 
the  insured,  to  enforce  the  payment  of  damages  for 
such  injury  or  death,  and,  as  respects  such  suit,  to 
pay  the  entire  premiums  on  attachment,  removal, 
and  appeal  bonds,  costs  taxed  against  the  insured, 
and  interest  accruing  on  the  entire  judgment  up  to 
the  date  of  payment  by  the  Company  of  its  share  of 
the  judgment,  and  to  pay  the  expenses  incurred  by 
the  insured  for  such  immediate  medical  or  surgical 
relief  as  shall  be  imperative  at  the  time  any  such 
injuries  are  sustained." 

Under  the  title  "Exclusions"  in  said  policy  the  fol- 
lowing appears : 

"EXCLUSIONS 
Agreement  V.  This  policy  shall  not  cover  against 

any  claims  for  injuries  or  death. 

*     *     # 

(5)  caused,  outside  of,  and  away  from, 

the  insured's  factories,  shops,  or 
yards  as  described  in  the  declara- 
tions, through  the  consumption,  or 
use,  by  other  than  the  insured  or  the 
insured's  employees,  of  goods,  prod- 
ucts, apparatus,  or  equipment. 

(7)  as  respects  the  obligation  of  the  in- 

sured under  any  workmen's  compen- 
sation law,  or  as  respects  obligations 
of  others  assumed  by  the  insured." 
Endorsement  No.  4,  upon  which  the  main  controversy 
arises  is  as  follows : 

"AMERICAN  MUTUAL  LIABILITY  INSUR- 
ANCE COMPANY 
Boston,  Mass. 

Risk  No.  3762.         "Additional  Premium  $ 

Endorsement   No.  4     Return  "  $ 

DEFECTIVE  MATERIAL  ENDORSEMENT 
In  consideration  of  an  additional  premium  of 
$89.40,  based  on  a  rate  of  $.149  for  each  $100.  of  the 
manufacturing  and  installation  payroll,  it  is  agreed 
hereby  that  the  policy  to  which  this  endorsement  is 
attached  is  extended  to  cover  the  liability  of  the  In- 
sured for  any  claims  which  may  be  made  by  any 
person  or  persons,  not  employed  by  the  Insured,  on 
account  of  bodily  injuries  or  death  arising  out  of  any 
accident  or  accidents  occurring  during  the  term  of 
said  policy,  on  any  elevator  or  elevators  erected, 
constructed  or  repaired  by  the  Insured  at  any  time 
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and  caused  by  defective  workmanship  or  materials 
used  in  the  construction  or  repair  of  such  elevators. 
It  is  further  agreed  that  the  insurance  as  respects 
'Defective  material  and  workmanship  coverage'  is 
meant  to  apply  to  elevator  accidents  occurring  during 
the  policy  period  but  occurring  after  the  work  of  the 
insured  thereon  has  been  completed  but  which  acci- 
dents are  alleged  to  have  resulted  from  the  Insured's 
negligence  occurring  at  any  previous  time  as  re- 
spects material,  workmanship,  installation,  inspec- 
tion or  repair;  and  as  respects  the  insurance  pro- 
vided by  this  second  paragraph  of  this  endorsement 
Section  (1),  (2),  (3),  and  (5)  of  agreement  V  of 
the  policy  are  not  to  apply  and  the  limits  of  liability 
of  the  Companv  for  the  bodilv  injury  or  death  of  one 
person  shall  be  Twenty  Thousand  Dollars  ($20,000) 
and  subject  to  such  limit  for  each  person  the  Com- 
pany's total  liability  for  any  one  accident  shall 
be  limited  to  One  Hundred  Thousand  Dollars 
($100,000). 

This  endorsement  is  effective  as  of  date  of  policy 
issue  and  is  subject  otherwise  to  all  the  policy  terms, 
limits  and  conditions. 

Attached  to  and  forms  part  of  M.  P.  Policy  No. 
35756  D  of  the  American  Mutual  Liability  Insurance 
Company  of  Boston,  issued  to  Hollister-Whitney 
Company,  expiring  March  1st,  1933. 

Dated  at  Chicago,  Illinois,  this  10th  dav  of  March 
1932." 

This  complaint  prayed  judgment  in  the  sum  of 
$1,039.08,  as  Attorneys'  fees  and  expense  in  the  de- 
fense of  said  suit  by  the  Aetna  Life  Insurance  Com- 
pany. 

The  last  amended  complaint  in  the  suit  by  the  Aetna 
Life  Insurance  Company  against  the  Appellee  and 
others  in  the  suit  in  the  District  Court  of  the  United 
States  which  is  made  a  part  of  the  complaint  in  the 
instant  case  and  was  filed  September  30,  1935,  was  an 
action  brought  to  recover  damages  for  personal  in- 
juries to  one  John  Bowie,  sustained  by  him  on  October 
26,  1932,  while  operating  an  elevator  in  the  building 
of  his  employer  Bingham  Bros.  Company  in  the  City 
of  New  York.  In  that  suit  the  amended  complaint 
alleged  that  while  Bowie  was  operating  said  elevator 
the  shaft  of  the  engine  broke  and  as  a  direct  result  the 
elevator  car  fell  to  the  bottom  of  the  elevator  shaft 
injuring  the  said  John  Bowie ;  that  the  fall  of  the  eleva- 
tor car  was  a  direct  and  proximate  result  of  the  neg- 
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ligence  and  carelessness  of  the  Hollister- Whitney  Com- 
pany (Appellee  here),  and  that  the  said  John  Bowie 
was  in  the  exercise  of  due  care  and  caution  of  his  own 
safety. 

The  said  complaint  further  alleged  that  the  Aetna 
Life  Insurance  Company  issued  to  Bingham  Bros. 
Company,  Inc.,  a  compensation  policy  insuring  lia- 
bility for  Workman's  Compensation,  payable  under 
the  New  York  Workman's  Compensation  Law  which 
was  in  force  at  the  time  of  the  accident  on  October  26, 
1932;  that  the  said  John  Bowie  filed  a  claim  for  com- 
pensation under  the  New  York  Compensation  Law  and 
accepted  certain  sums  of  money  which  were  paid  to 
him  under  said  law;  that  by  virtue  of  Sec.  29  of  said 
Act  the  personal  injury  claim  of  John  Bowie  against 
the  Hollister-Whitney  Company  was  assigned  to  Aetna 
Life  Insurance  Company  and  that  said  Aetna  Life 
Insurance  Company  was  subrogated  to  any  rights, 
claims,  demands,  right  or  rights  of  action,  which  exist 
or  may  exist  for  the  benefit  of  John  Bowie  against 
Hollister-Whitney  Company  on  account  of  said  acci- 
dent and  injuries. 

The  said  amended  complaint  also  alleged  that  the 
Hollister-Whitney  Company  was  engaged  in  the  busi- 
ness of  designing,  assembling,  manufacturing  and 
building  freight  and  passenger  elevators  and  parts  and 
portions  of  machines  used  in  and  for  the  erection  of 
elevators  and  their  operation ;  that  their  plant  was  at 
all  times  located  in  the  City  of  Quincy,  Illinois;  that 
in  August  1927,  the  said  Company  entered  into  a  con- 
tract with  the  Sommerville  Elevator  Company  of  New 
York  City  whereby  the  Hollister-Whitney  Company 
designed,  manufactured  and  built  a  double  wrapped 
traction  engine  to  be  used  on  a  freight  and  passenger 
elevator  located  in  the  building  where  Bingham  Bros, 
and  Company  had  its  place  of  business;  that  said 
engine  was  installed  in  the  shaft  of  said  elevator  by 
said  Sommerville  Elevator  Company;  that  thereafter 
in  1929  the  shaft  of  said  traction  engine  broke  and  the 
traction  engine  was  returned  to  the  Hollister-Whitney 
Company;  that  during  the  month  of  January  1930, 
the  Hollister-Whitney  Company  under  a  contract  with 
the  Sommerville  Elevator  Company  re-built,  manu- 
factured and  assembled  another  double  wrapped  trac- 
tion engine  for  use  in  connection  with  the  same  freight 
and  passenger  elevator ;  that  when  the  Hollister-Whit- 
ney Company  re-built  and  assembled  the  second  trac- 
tion engine  it  installed  a  new  shaft  and  other  new 
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parts  within  said  engine  and  then  returned  it  to  the 
Sommerville  Elevator  Company  who  installed  said 
engine  for  use  in  connection  with  said  elevator;  that 
the  Hollister-Whitney  Company  knew,  or  by  the  exer- 
cise of  due  care  and  diligence,  should  have  known  how 
to  properly  design  and  build  said  traction  engine,  but 
wholly  disregarding  said  knowledge,  it  carelessly 
assembled  said  engine  in  certain  particulars  specified 
and  set  forth  in  the  said  amended  complaint. 

The  amended  complaint  of  the  Aetna  Life  Insurance 
Company,  in  each  of  the  two  counts,  demanded  judg- 
ment against  the  Hollister-Whitney  Company  and  an- 
other defendant  for  compensation  paid  or  payable  to 
John  Bowie. 

After  Appellant  filed  a  motion  to  dismiss  Appellee's 
complaint,  the  Appellee  filed  an  amendment  to  such 
complaint  by  adding  an  additional  paragraph  thereto 
seeking  to  plead  an  estoppel  of  the  Appellant  because 
of  letters  from  its  General  Counsel  to  Appellee  at  the 
time  of  refusing  to  defend  the  suit.  Appellant  then 
filed  a  motion  to  dismiss  the  amendment  to  Appellee's 
complaint  and  by  an  order  of  Court  was  permitted  to 
(consolidate  its  motions  and  given  leave  to  file  an 
amendment  to  such  consolidated  motions. 

The  motions  to  dismiss  stated  grounds  in  substance 
that  the  doctrine  of  estoppel  had  no  application  to 
the  instant  case ;  that  at  the  time  of  refusing  to  defend 
the  Appellant  denied  coverage  and  called  attention  to 
the  various  provisions  of  the  policy  and  endorsements 
and  advised  that  coverage  was  not  provided  for  the 
Aetna  suit  under  the  terms  of  its  policy  and  therefore 
the  Appellant  would  not  undertake  defense  of  such 
suit;  that  the  suit  brought  by  the  Aetna  Life  Insur- 
ance Company  was  brought  under  and  based  upon  Sec. 
29,  of  the  New  York  Compensation  Law  and  was  ex- 
pressly excluded  from  coverage  of  said  insurance 
policy  by  reason  of  the  specific  allegations  of  Exclu- 
sion No.  7  of  Agreement  V  of  the  policy ;  that  the  acci- 
dent occurred  on  an  elevator  which  was  erected, 
constructed  and  repaired  solely  by  the  Sommerville 
Elevator  Company,  Inc.;  that  the  repair  of  said  ele- 
vator was  not  in  any  manner  made  by  the  Appellee; 
that  the  alleged  defect  was  located  in  a  winding  ma- 
chine, or  a  part  thereof,  furnished  by  the  Appellee  to 
the  said  Sommerville  Elevator  Company  Inc.,  and  that 
the  injuries  sustained  by  John  Bowie  were  not  caused 
or  occasioned  by  defective  materials  or  workmanship 
of  the  Appellee  on  any  elevator  erected,  constructed 
or  repaired  by  the  Appellee. 
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The  trial  Court  sustained  Appellant's  motions  to  dis- 
miss, as  consolidated  and  amended,   only  as  to  the 
amendment   to   Appellee's  complaint   and  overruled 
said  motions   in  all  other   respects.    The   Appellant 
elected  to  stand  on  its  said  motions  and  the  Court 
ordered  that  all  material  allegations  of  fact  in  Appel- 
lee's complaint  were  deemed  admitted  by  the  Appel- 
l   lant;  that  the  Appellee  was  entitled  to  recover  from 
'   the  Appellant  its  damages  and  costs  and  assessed  dam- 
|  mages  in  favor  of  Appellee  and  against  Appellant  in 
\the  sum  of  $1,093.08.    It  is  this  judgment  that  Appel- 
lant seeks  to  reverse. 

It  is  conceded  that  the  sole  question  in  the  case  is 
whether  or  not  the  Appellant  was  bound  under  the 
terms  of  its  policy  to  furnish  a  defense  to  the  Aetna 
suit.  It  is  suggested  in  the  statement  of  Appellant's 
brief  that  because  neither  the  order  of  dismissal 
entered  in  the  suit  of  the  Aetna  Life  Insurance  Com 
pany  against  the  Appellee  nor  the  grounds  for  said 
order  were  pleaded  in  the  complaint  of  the  Appellee, 
that  the  allegations  of  successful  defense  and  dismissal 
as  to  Appellee,  are  in  effect  equivalent  to  stating  that 
the  amended  complaint  of  the  Aetna  Company  did  not 
state  or  show  a  liability  on  the  part  of  the  Appellee, 
and  therefore,  did  not  show  such  a  case  as  the  Appel- 
lant was  obligated  to  defend  under  the  terms  of  its 
policy.  The  Appellee  asserts  that  the  original  suit  of 
the  Aetna  Company  was  started  against  E.  E.  Hollis- 
ter  and  F.  H.  Whitney,  doing  business  as  Hollister- 
Whitney  Company  when  in  fact  the  Appellee  was  a. 
corporation;  that  after  more  than  two  years  had 
elapsed  the  suit  was  started  against  the  Hollister- 
Whitney  Company,  a  corporation,  and  the  cause  of 
action  consequently  barred  by  the  Statute  of  Limita- 
tions. It  is  true  that  if  the  order  of  dismissal  and  the 
grounds  for  the  same  had  been  pleaded  in  the  Appel- 
lee's complaint  the  reason  for  the  dismissal  would  be 
more  clearly  shown.  However,  an  examination  of  the 
amended  complaint  of  the  Aetna  Company  against  the 
Appellee,  admitting  all  of  its  statements  to  be  true, 
inclines  us  to  the  belief  that  it  would  be  difficult  to  say 
that  such  complaint  does  not  state  a  good  cause  of 
action. 

The  Appellant  contends  that  in  the  Aetna  suit  the 
piece  or  part  alleged  to  have  caused  John  Bowie's 
injuries  was  manufactured  by  Appellee  under  a  con- 
tract with  Sommerville  Elevator  Company  and  that 
such  part  when  it  broke  was  shipped  by  the  Sommer- 
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ville  Elevator  Company  to  the  Appellee,  and  when 
re-built  and  repaired  was  shipped  back  to  that  Com- 
pany by  the  Appellee.  They  further  urge  that  the 
original  and  subsequent  installation  of  the  part  in  the 
elevator  installed  in  the  building  in  New  York  City 
wherein  Bingham  Bros.  Company  had  their  place  of 
business  was  done  solely  by  the  Sommerville  Elevator 
Company  and  not  by  the  Appellee.  They  further  state 
that  the  Appellee  never  originally  installed  the  engine 
or  any  part  thereof,  and  never  re-installed  it  after  it 
was  re-built  or  repaired ;  that  everything  the  Appellee 
did  was  done  under  a  contract  between  it  and  the  Som- 
merville Elevator  Company.  Because  of  the  foregoing 
facts  the  Appellant  insists  that  the  claim  of  the  Appel- 
lee does  not  come  within  the  coverage  of  Appellants 
insurance  policy.  A  determination  of  that  question 
depends  upon  the  interpretation  and  meaning  of  the 
provisions  in  Endorsement  No.  4,  of  said  policy.  The 
reading  of  that  Endorsement  shows  that  for  an  addi- 
tional consideration  the  policy  was  extended  to  cover 
the  liability  of  the  insured  for  any  claims  which  may 
be  made  by  any  person  or  persons  not  employed  by  the 
Insured,  for  injuries  or  death  arising  out  of  any  acci- 
dent occurring  during  the  term  of  the  policy,  on  any 
elevator  or  elevators  erected,  constructed  or  repaired 
by  the  Insured  at  any  time  and  caused  by  defective 
workmanship  or  materials  used  in  the  construction  or 
repair  of  such  elevators.  The  Endorsement  further 
states  that  "defective  material  and  workmanship  cov- 
erage" is  meant  to  apply  to  elevator  accidents  occur- 
ring during  the  policy  period  but  occurring  after  the 
work  of  the  Insured  thereon  has  been  completed  but 
which  accidents  are  alleged  to  have  resulted  from  the 
Insured's  negligence  occurring  at  any  previous  time 
as  respects  material,  workmanship,  installation,  in- 
spection or  repair. 

The  amended  complaint  of  the  Aetna  Life  Insurance 
Company  against  Appellee  directly  charges  that  John 
Bowie,  who  was  not  an  employee  of  Appellee,  was 
personally  injured  by  reason  of  the  negligence  of  the 
Appellee  in  the  manufacture  and  construction  of  an 
elevator  winding  machine  at  its  plant  in  Quincy,  Illi- 
nois, and  in  the  re-building  and  the  installing  of  new 
parts  in  said  winding  machine  at  its  plant  in  Quincy, 
Illinois,  such  negligence  consisting  of  improper  design 
or  workmanship  and  the  use  of  defective  materials. 

The  title  of  the  policy  in  controversy  is  distinctly 
named,  ' '  Manufacturers  Public  Liability  Policy. ' '  The 
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location  of  the  Appellee  as  described  in  the  declarations 
of  the  policy  was  at  Quincy,  Illinois. 

We  agree  with  counsel  for  the  Appellant  that  a 
policy  of  insurance  is  a  contract  like  any  other  contract 
and  is  construed  by  the  same  rules  of  construction 
applicable  to  other  contracts.  Capps  v.  National  Union 
Fire  Ins.  Co.  318  111.  350.  Also  that  in  interpreting  a 
contract  of  insurance  the  Court  must  give  to  the  terms 
used  their  ordinary,  natural  and  grammatical  meaning, 
Jabara  v.  Equitable  Life  Insurance  Society,  280  111. 
App.  147. 

We  are  impressed  from  our  study  of  the  contract 
of  insurance  in  this  case,  together  with  its  riders  and 
endorsements,  that  the  policy  was  designed  to  cover 
machines,  parts  and  repair  thereof  manufactured  at 
the  location  named  in  the  policy,  Quincy,  Illinois.  We 
believe  that  Endorsement  No.  4,  under  the  provision 
of  defective  materials  and  workmanship  respecting 
material,  workmanship,  installation,  inspection  or  re- 
pair was  intended  to  cover  and  did  cover  the  manufac- 
ture of  the  winding  machine  which  was  repaired  or 
re-built,  and  parts  thereof  renewed,  by  the  Appellee 
and  furnished  to  the  contractor  for  installation  of  an 
elevator  in  a  building  located  in  New  York  City  and 
that  the  Appellant  cannot  escape  liability  because  the 
Appellee  did  not  actually  install  the  elevator  or  make 
repairs  thereon  at  the  building  in  said  City. 

Neither  are  we  impressed  or  convinced  that  there  is 
an  obvious  distinction  between  the  repair  of  an  ele- 
vator and  the  repair  of  a  part  or  material  used  in  the 
repair  of  said  elevator  which  would  take  this  case  out 
of  the  policy  in  controversy. 

The  Appellant  further  insists  that  the  suit  of  the 
Aetna  Life  Insurance  Company  was  brought  against 
the  Appellee  for  the  compensation  paid  by  said  Com- 
pany to  one  John  Bowie,  and  that  therefore,  it  was  an 
action  based  upon  Sec.  29,  of  the  New  York  Compensa- 
tion Law  and  expressly  excluded  from  coverage  under 
said  Insurance  policy  by  the  terms  of  Exclusion  No.  7, 
under  Agreement  No.  V  thereof.  We  do  not  consider 
that  the  suit  filed  by  the  Aetna  Company  was  brought 
under  the  provisions  of  the  New  York  Workman's 
Compensation  Act.  The  action  was  based  upon  the 
negligence  of  the  Appellee  and  a  suit  for  damages  for 
injuries  arising  out  of  such  negligence.  Sec.  29,  of 
the  New  York  Workman's  Compensation  Act  did  not 
create  any  obligation  on  the  part  of  the  Appellee  to 
pay  any  compensation  but  simply  transfers  the  em- 
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ployee's  action  to  the  employer  by  operation  of  law. 
Sec.  29  of  the  Illinois  Workman's  Compensation  Act 
is  very  similar  and  in  construing  that  Section  our 
Court  said  in  the  case  of  Joseph  Schlitz  Brewing  Co.  v. 
Chicago  Railways  Co.,  307  111.  322 : 

"We  feel  bound  to  hold  that  the  right  of  the  em- 
ployer to  sue  is  not  a  new  cause  of  action  created  by 
Section  29  but  is  the  employee 's  right  of  action  taken 
from  him  and  transferred  to  the  employer." 
The  Aetna  Life  Insurance  Company  by  reason  of 
said  Section  merely  stood  in  the  shoes  of  John  Bowie, 
the  injured  person,  and  the  amount  of  damages  claimed 
or  to  be  recovered  in  the  Aetna  suit  was  not  in  any 
way  measured  by  or  controlled  by  the  Workman's 
Compensation  Law. 

Because  of  the  views  expressed  herein,  it  is  our  con- 
clusion that  the  clause  in  the  policy  providing  or  call- 
ing upon  the  Appellant  "to  settle  or  defend  each 
claim  and  suit  even  though  wholly  groundless  brought 
against  the  insured  to  enforce  the  payment  of  damages 
for  such  injury  or  death"  and  by  virtue  of  the  provi- 
sions of  Endorsement  No.  4,  the  Appellant  was  bound 
to  defend  the  suit  of  the  Aetna  Company  against  the 
Appellee  and  therefore  the  judgment  of  the  Circuit 
Court  will  be  affirmed. 

Affirmed. 
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Mr.  Justice  Fulton  delivered  the  opinion  of  the 
Court. 

This  suit  was  brought  by  Raymond  F.  Sheets,  Sr., 
as  Administrator  of  the  Estate  of  Estella  J.  Sheets, 
Deceased,  against  the  Metropolitan  Life  Insurance 
Company,  the  Appellee,  based  upon  a  policy  of  life 
insurance  issued  by  the  Appellee  upon  the  life  of 
Estella  J.  Sheets. 

The  complaint  set  forth  the  issuance  of  the  policy 
sued  upon,  a  copy  of  which  was  attached  to  the  said 
complaint;  the  death  of  the  Insured  on  December  31, 
1936,  while  the  policy  was  then  in  full  foi*ce  and  effect ; 
the  issuance  of  Letters  of  Administration  to  the  Apel- 
lant;  the  averment  that  all  the  monthly  premiums  on 
the  policy  had  been  paid ;  that  the  Appellant  had  per- 
formed all  the  conditions  precedent  entitling  him  to 
payment  of  the  policy,  and  that  the  Appellee  had  failed 
to  pay  the  amount  due  under  the  policy.     There  was 
no  application  attached  to  the  policy  but  upon  the 
second  page  thereof  appears  the  following  conditions : 
"This  policy  constitutes  the  entire  agreement  be- 
tween the  company  and  the  insured  and  the  holder 
and  owner  hereof.    Its  terms  cannot  be  changed,  or 
its  conditions  varied,  except  by  the  express  agree- 
ment of  the  company  evidenced  by  the  signature  of 
its  President  or  Secretary.  *  *  * 

The  Company  assumes  no  obligation  prior  to  the 
date  of  issue  hereof.  *  *  * 

If,  (1)  the  insured  is  not  alive  or  is  not  in  sound 
health  on  the  date  of  the  issue  hereof;  or  if  (2) 
before  the  date  of  issue  hereof,  the  insured  has  been 
rejected  for  insurance  by  this  or  by  any  other  com- 
pany, society  or  association,  or  has,  within  two  years 
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before  the  date  of  issue  hereof,  been  attended  by  a 
physician  for  any  serious  disease  or  complaint,  or, 
before  said  date  of  issue,  has  had  any  pulmonary 
disease,  or  chronic  bronchitis  or  cancer,  or  disease 
of  the  heart,  liver  or  kidneys,  unless  such  rejection, 
medical  attention  or  previous  disease  is  specifically 
recited  in  the  space,  'Space  for  Endorsements'  on 
the  fourth  page  in  a  waiver  by  the  company;  or  if 
(3)  *  then,  in  any  such  case,  the  company  may 

declare  this  policy  void  and  the  liability  of  the  com- 
pany in  the  case  of  any  such  declaration  or  in  the 
case  of  any  claim  under  this  policy,  shall  be  limited 
to  the  return  of  premiums  paid  on  the  policy,  except 
in  the  case  of  fraud,  in  which  case  all  premiums  will 
be  forfeited  to  the  company. ' ' 

An  amended  answer  was  filed  by  the  Appellee  ad- 
mitting the  issuance  of  the  policy  in  question;  the 
death  of  the  Insured;  the  appointment  of  the  Appel- 
lant as  Administrator,  and  the  payment  of  the  monthly 
premiums.  The  amended  answer  denied  that  the  Plain- 
tiff had  performed  all  the  conditions  required  by  the 
policy  and  tendered  a  return  of  all  premiums  paid 
upon  the  policy,  and  further  alleged  that  at  the  time 
of  the  issuance  of  the  policy  on  November  1,  1936,  the 
Insured  was  not  in  sound  health  but  was  suffering 
from  a  serious  heart  disease,  to-wit:  chronic  valvular 
heart  disease,  to-wit:  mitral  insufficiency,  and  that 
the  Insured  had  within  two  years  of  the  date  of  the 
issuance  of  this  policy  been  attended  by  a  physician 
for  a  serious  disease,  to-wit:  chronic  valvular  heart 
disease,  to-wit:  mitral  insufficiency,  and  that  the  In- 
sured on  the  date  of  the  issuance  of  the  policy  and 
prior  thereto  knew  that  within  two  years  prior  to  the 
date  of  the  issuance  of  said  policy  that  she  had  been 
treated  by  a  physician  for  this  heart  disease,  and  that 
she  also  knew  she  had  suffered  from  this  same  heart 
disease  within  the  two  year  period  prior  to  the  issu- 
ance of  the  policy.  That  the  Insurer  did  not  know 
these  facts.  That  the  Insured  had  been  treated  by  her 
husband,  a  physician,  for  this  same  heart  disease  with- 
in the  period  of  two  years  prior  to  the  date  of  the  is- 
suance of  the  policy,  and  that  the  condition  of  the  health 
of  the  Insured  at  the  time  of  the  issuance  of  the  policy 
was  well  known  to  her.  That  all  of  which  facts  were 
known  to  the  Insured  and  unknown  to  the  Insurer. 
That  the  proof  of  death,  assigned  by  the  attending 
physician,  gave  mitral  insufficiency  as  the  cause  of 
death,  and  that  she  had  been  attended  by  the  physician 
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signing  the  death  certificate  within  two  years  prior  to 
the  issuance  of  the  policy.  That  the  liability  of  the 
Insurer  is  limited  to  the  amount  of  the  premiums  paid 
which  were  tendered  in  the  Court. 

The  Appellant  filed  a  reply  to  the  amended  answer 
denying  all  of  the  allegations  of  the  said  amended 
answer  with  reference  to  the  Insured  not  being  in 
sound  health,  suffering  from  serious  heart  disease  or 
that  she  had  knowledge  of  any  such  disease,  and  also 
denying  any  treatment  by  a  physician  for  such  disease 
within  a  period  of  two  years  before  the  issuance  of 
the  policy. 

Upon  the  trial  of  the  case  the  Appellant  offered  in 
evidence  the  policy  sued  upon  as  Plaintiff's  Exhibit 
1,  to  which  offer  the  Appellee  objected  assigning  as 
grounds  therefor  that  the  policy  was  not  admissible 
until  the  Appellant  had  made  proof  that  the  Insured 
was  in  sound  health  at  the  time  of  the  issuance  of  the 
policy  and  had  not  within  two  years  before  the  date 
of  the  issuance  of  the  policy  been  attended  by  a  physi- 
cian for  any  serious  diseases  or  complaints,  or  until 
proof  had  been  made  that  before  the  date  of  the  is- 
suance of  the  policy  the  Insured  had  not  been  afflicted 
with  disease  of  the  heart.  The  Court  sustained  the 
objection  and  refused  to  admit  in  evidence  the  policy 
offered  as  Plaintiff's  Exhibit  1.  Appellant  then  of- 
fered the  Letters  of  Administration  which  were  ad- 
mitted in  evidence  and  rested.  Thereupon  the  Appel- 
lee made  its  motion  for  a  directed  verdict.  The  Court 
allowed  the  motion  for  a  directed  verdict  and  in- 
structed the  jury  to  return  a  verdict  for  the  Appellee 
except  as  to  the  amount  of  the  tender.  A  motion  for 
new  trial  having  been  overruled,  judgment  was  entered 
in  favor  of  the  Appellee  and  in  bar  of  the  Appellant's 
cause  of  action,  from  which  judgment  this  appeal  is 
prosecuted. 

The  Appellant  presents  two  reasons  to  the  Court 
why  the  case  should  be  reversed,  First,  that  under  any 
view  of  the  case  the  policy  was  admissible  because  all 
of  the  evidence  could  not  be  introduced  at  the  same 
time,  and  if  the  Coui't  had  admitted  the  policy  first,  the 
Appellant  could  be  called  upon  to  make  the  proof  in- 
sisted upon  by  the  Appellee.  In  case  he  did  not  make 
such  proof  and  the  Court  found  that  such  proof  was 
necessary  as  a  part  of  the  Appellant's  case,  then  the 
Court  could  control  the  situation  by  a  directed  verdict. 
Second,  was  it  necessary  in  any  event  for  the  Appellant 
to  make  the  proof  insisted  upon  by  the  Appellee  as  a 
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part  of  Plaintiff's  case;  or  did  Appellant  make  out  a 
prima  facie  case  under  the  pleadings  when  he  offered 
in  evidence  the  policy  and  certified  copy  of  Letters  of 
Administration1? 

In  support  of  his  position  the  Appellant  has  cited 
and  analyzed  a  number  of  cases  wherein  policies  of  in- 
surance have  been  sued  upon  where  an  application  was 
made  a  part  of  the  policy.  In  some  of  those  cases  the 
Courts  have  held  that  the  burden  of  proof  was  on  the 
Defendant  to  show  that  material  statements  contained 
in  the  policy  were  false  and  fraudulent  but  under  cir- 
cumstances different  from  the  facts  in  this  case.  In 
one  or  two  cases  the  defenses  of  false  representations 
were  set  forth  by  special  plea  and  under  that  state  of 
pleading's  the  Court  held  that  it  was  a  special  affirma- 
tive defense  and  that  the  defendant  was  called  upon 
to  prove  the  facts  alleged  in  their  special  plea.  One 
of  such  cases  was  Hamer  v.  Globe  Mutual  Life  Ins.  Co. 
243  111.  App.  109.  In  that  same  case,  however,  the 
Court  said: 

"If  an  Insurer  wishes  to  make  it  a  condition  pre- 
cedent to  the  right  of  the  beneficiary  to  collect  the 
insurance  provided  for,  that  the  Insured  be  in  sound 
health  at  the  time  the  policy  is  delivered  them,  in 
our  opinion,  that  must  be  accomplished  by  language 
in  the  policy  clearly  to  that  effect.    It  may  not  be 
done  by  some  paragraph  in  the  body  of  the  policy, 
substantially  amounting  to  a  recital  of  the  agreement 
which  the  Insured  has  made  in  his  application  in  the 
course  of  his  answers  to  questions  there  put  to  him." 
In  other  cases  where  the  false  representations  were 
made  by  answers  to  questions  in  an  application  which 
was  made  a  part  of  the  policy  the  Courts  have  usually 
treated  the  answers  to  such  questions  as  representa- 
tions and  not  as  warranties.    In  the  present  case  the 
conditions   and   agreements   contained  in   the  policy 
that  if  the  Insured  is  not  in  sound  health  on  the  date  of 
issue  of  said  policy  or  that  she  had  not  been  treated 
for  a  serious  ailment  within  two  years  prior  to  the 
issuance  of  the  policy  and  that  she  was  not  suffering 
from  the  disease  specified  in  the  policy,  then  the  Com- 
pany might  declare  the  policy  void  and  the  liability  of 
the  Company  be  limited  to  the  return  of  premiums 
paid,  is  definitely  and  clearly  set  out  in  the  insurance 
contract,  and  by  the  weight  of  authority  is,  in  our  judg- 
ment, construed  to  be  a  condition  precedent.     In  the 
case  of  Lewandoivski  v.  Western  and  Southern  Ins. 
Co.,  241  111.  App.  55,  a  policy  of  insurance  was  involved 
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where  no  medical  examination  of  the  Insured  had  been 
made  by  the  Company  and  where  the  policy  did  not 
in  turn  make  the  application  a  part  of  the  policy  or 
refer  to  it  in  any  way.    One  of  the  conditions  provided 
for  in  the  policy  stated,  "No  obligation  is  assumed  by 
the  Company  unless  on  the  date  and  delivery  thereof 
the  Insured  is  alive  and  in  sound  health".    In  revers- 
ing a  judgment  in  favor  of  the  Plaintiff,  the  Court  said : 
"Upon  the  trial,  the  plaintiff  introduced  the  policy 
of    insurance    and    rested.      Thereupon    defendant 
moved  for  an  instructed  verdict  in  its  favor,  but  the 
motion  was  denied.     This  ruling  was  error.     The 
stipulation  in  the  policy  to  the  effect  that  the  insur- 
ance company  assumed  no  obligation  unless  the  in- 
sured was  in  sound  health  at  the  time  of  the  delivery 
of  the  policy  was  a  condition  precedent,  which  it 
was  incumbent  upon  the  plaintiff  to  affirmatively 
prove  in  order  to  recover  on  the  policy,  and  on  the 
failure  of  plaintiff  to  prove  that  her  son  was  in 
sound  health  when  the  policy  was  delivered,  defend- 
ant was  entitled  to  an  instruction  to  find  for  the 
defendant. ' ' 

In  the  case  of  Daniels  Motor  Sales  Co.,  v.  Neiu  York 
Life  Insurance  Co.,  220  111.  App.  83,  the  application 
contained  the  following  recitation,  "I  agree  as  follows: 
That  the  insurance  hereby  applied  for  shall  not  take 
effect  unless  the  first  premium  is  paid  and  the  policy 
delivered  to  and  received  by  me  during  my  life  time 
and  good  health."  The  policy  contained  the  following 
provision,  "This  policy  and  the  application  therefor, 
copy  of  which  is  attached  hereto,  constitute  the  entire 
contract."  In  affirming  a  judgment  in  favor  of  the 
Defendant  the  Court  said : 

"The  court,  in  this  condition  of  the  record,  lack- 
ing, as  it  did,  proof  that  Brinkman  (the  insured) 
was  in  good  health  when  the  policy  was  delivered, 
refused  to  admit  it  in  evidence,  and  on  motion  of 
defendant  instructed  a  verdict  in  its  favor.  Plain- 
tiff contended  that  proof  of  the  ill  health  of  Brink- 
man  was  a  matter  of  affirmative  defense,  but  the 
court  held  with  defendant  that  proof  of  the  fact 
of  good  health  was  a  condition  precedent  to  the 
right  of  recovery,  that  the  onus  of  such  proof  prim- 
arily rested  upon  plaintiff,  and  that  without  such 
proof  there  could  be  no  recovery. 

"Under  the  law  in  this  State  the  condition  that 
Brinkman  should  be  in  good  health  at  the  time  of 
the  delivery  of  the  policy  was  a  condition  precedent, 
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making  it  incumbent  upon  plaintiff  to  prove  affirma- 
tively that  Brinkman  was  in  good  health  at  such 
time  before  it  could  recover  upon  the  policy.  Ellis 
v.  State  Mut.  Life  Assur.  Co.,  206  111.  App.  226,  where 
the  court  said: 

'We  are  of  the  opinion  that  the  stipulation  in  the 
application  and  policy  in  question,  providing  that 
the  policy  shall  not  take  effect  until  actual  delivery 
to  the  applicant  while  alive  and  in  the  condition  of 
health  he  was  in  at  the  time  the  application  was 
taken,  is  a  condition  precedent  and,  unless  such 
stipulation  has  been  performed,  appellee  would  not 
be  entitled  to  recover  in  this  case. ' 

"To  like  effect  is  Weber  v.  Prudential  Ins.  Co.,  284 
111.  326;  Lee  v.  Prudential  Life  Ins.  Co.,  203  Mass. 
299. 

"A  condition  precedent  of  the  character  of  the  one 
under  discussion  must  be  proven  by  the  party  seek- 
ing to  recover  under  the  contract,  and  the  failure 
to  make  such  proof  will  defeat  a  recovery.  Conti- 
nental Life  Ins.  Co.  v.  Rogers,  119  111.  474." 
Many  other  cases  in  Illinois  and  other  jurisdictions 
have  adopted  and  concur  in  this  same  rule  stating  in 
effect  that  where  the  instrument  sued  on,  such  as  the 
policy  in  question  in  this  case,  contains  conditions  pre- 
cedent to  its  becoming  effective,  that  then  when  suit 
is  brought  upon  such  instrument  the  burden  of  proof 
is  upon  the  Plaintiff  to  show  a  compliance  with  the 
conditions  precedent.  The  burden  of  proof  was  upon 
the  Appellant  in  this  case  to  prove  that  the  Insured 
was  in  sound  health  on  the  date  of  the  issuance  of  the 
policy,  and  that  before  the  date  of  issue  of  the  policy 
she  had  not  suffered  from  any  disease  of  the  heart  and 
that  she  had  not  within  two  years  before  the  date  of 
the  issue  of  the  policy  been  attended  by  a  physician  for 
any  serious  disease  or  complaint,  The  appellant  in 
this  case  did  not  prove  or  offer  to  prove  the  facts  neces- 
sary to  a  recovery  to  show  a  compliance  with  the  con- 
ditions above  set  forth.  In  such  a  situation  we  believe 
the  Trial  Court  properly  granted  the  motion  of  the 
Appellee  to  direct  a  verdict  in  its  favor  except  as  to 
the  amount  of  the  tender  for  premiums  paid.  The 
judgment  of  the  Trial  Court  will  therefore  be  affirmed. 

Judgment  Affirmed. 
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Raymond  Stadler  antf  the  First  National  Bank\of 

Piper  City,  a  cor^ojationr^aintirfs-Appellees, 

v.  W.  F.  Holmes,  Assignee  pi  Martin  Dooley, 

Receiver  of  the  Commercial  National  Bank 

of  Chats\j»fth,  Illinois, 

Defendant-Appellant. 

Appeal  from  County  Court  of  Ford  County. 

Octobeb  Term,  A.  D.  193^  *^   O     -1  •  Ao 
Gen.  No.  9153  Agenda  No.  23 

Mr.  Justice  Fulton  delivered  the  opinion  of  the 
Court. 

On  July  8,  1931,  a  judgment  was  entered  by  confes- 
sion in  the  Circuit  Court  of  Livingston  County,  Illi- 
nois, by  the  Receiver  of  the  Commercial  National  Bank 
of  Chatsworth,  against  Sam  Stadler.  A  transcript  of 
said  judgment  was  duly  filed  in  the  Circuit  Court  of 
Ford  County  on  July  14,  1931.  An  execution  was  is- 
sued and  delivered  to  the  Sheriff  of  Ford  County  on 
the  same  date  and  personally  served  upon  Sam  Stad- 
ler, and  returned  on  October  13,  1931,  in  no  part  satis- 
fied. On  August  6,  1937,  Martin  Dooley,  the  successor 
Receiver  of  the  Commercial  National  Bank  of  Chats- 
worth,  assigned  said  judgment  to  the  Defendant-Ap- 
pellant, W.  F.  Holmes,  which  assignment  was  duly 
filed  in  the  office  of  the  Circuit  Clerk  of  Ford  County 
on  August  25,  1937.  On  the  same  date  an  execution 
was  issued  and  delivered  to  the  Sheriff  of  Ford  County, 
personally  served  upon  Sam  Stadler  and  shortly  there- 
after a  levy  was  made  by  the  Sheriff  on  the  personal 
property  of  Sam  Stadler. 

On  December  14,  1937  the  Plaintiffs-Appellees,  , 
Raymond  Stadler  and  the  First  National  Bank  of 
Piper  City  filed  a  notice  of  trial  of  right  of  property 
with  the  said  Sheriff.  By  agreement  of  parties  said 
cause  was  immediately  tried  before  a  jury  of  six  in 
the  County  Court  of  Ford  County. 

The  Appellees  based  their  claim  upon  the  following 
facts  which  were  introduced  in  testimony.  In  1921, 
Sam  Stadler  owed  the  First  National  Bank  of  Piper 
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City,  $6,760.00.  By  1930  this  indebtedness  was  re- 
duced to  $5,100.00.  Sam  Stadler  and  his  wife,  Mary 
Stadler,  were  signers  on  the  notes  representing  said 
indebtedness  owing  to  the  bank.  Sam  Stadler 's  finan- 
cial condition  became  somewhat  desperate  and  two 
of  his  notes  were  required  by  the  examiners  to  be 
charged  off.  The  examiners  also  insisted  that  the  re- 
maining note  must  be  reduced  or  secured  or  proceed- 
ings instituted  to  collect  the  same.  Thereupon  the 
Appellee,  Baymond  Stadler,  son  of  Sam  Stadler,  was 
called  into  the  bank  and  informed  of  the  situation. 
As  a  result  of  a  conference  and  at  the  request  of  the 
bank  Baymond  Stadler  signed  his  father's  notes.  Some 
time  after  the  execution  of  these  notes  and  during  the 
year  1936  there  was  some  discussion  concerning  secur- 
ity to  be  given  Baymond  Stadler  for  signing  the 
notes  and  a  chattel  mortgage  was  suggested.  On  June 
16, 1937,  the  indebtedness  had  been  reduced  to  $4,100.00 
and  a  chattel  mortgage  for  the  sum  of  $3,000.00  was 
made,  executed  and  delivered  by  Sam  and  Mary  Stad- 
ler to  the  son  Baymond  for  the  purpose  of  giving  Bay- 
mond protection  on  his  signature  to  the  notes  given  the 
bank.  The  chattel  mortgage  and  the  chattel  mortgage 
note  were  executed  in  a  lawyer's  office  and  later  ac- 
knowledged by  Sam  and  Mary  Stadler  before  Ferd 
A.  Luther,  president  of  appellee  bank.  Ferd  A.  Luther 
was  a  brother-in-law  of  Sam  Stadler,  the  mortgagor, 
and  uncle  of  Baymond  Stadler,  the  mortgagee,  and 
Co-Appellee.  The  said  Luther  acting  as  the  president 
of  the  Appellee  bank  having  learned  of  the  existence 
of  the  chattel  mortgage  suggested  to  Baymond  Stad- 
ler that  as  the  line  of  credit  which  the  bank  had  ex- 
tended to  Sam  was  under  criticism  Baymond  should 
place  the  chattel  mortgage  note  with  the  bank  as  addi- 
tional security  to  the  notes  which  Baymond  had  en- 
dorsed for  his  father.  Baymond  told  the  bank  presi- 
dent that  the  note  and  chattel  mortgage  were  in  the 
hands  of  the  attorney  who  had  prepared  them  and 
authorized  the  said  Luther  to  secure  the  chattel  mort- 
gage and  the  chattel  mortgage  note  from  the  attor- 
ney's office  and  that  he,  Baymond,  would  stop  in  some 
time  and  endorse  the  note.  Baymond  Stadler  testi- 
fied further  that  through  oversight  he  had  never  en- 
dorsed the  chattel  mortgage  note.  Both  the  note  and 
the  chattel  mortgage  have  been  in  the  possession  of  the 
bank  ever  since  the  bank  president  secured  them  from 
the  attorney's  office.  The  chattel  mortgage  covered 
practically  all  of  Sam  Stadler 's  personal  assets. 
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The  jury  returned  a  verdict  finding  the  issues  for  the 
plaintiffs  and  judgment  on  the  verdict  was  entered  in 
favor  of  the  plaintiffs  on  the  15th  day  of  February, 
1938. 

It  was  the  contention  of  the  Appellant  that  the 
chattel  mortgage  was  given  for  the  purpose  of  hinder- 
ing and  delaying  creditors.  They  advance  and  urge 
three  reasons  for  a  reversal  of  the  judgment. 

It  is  first  contended  by  the  Appellant  that  he  was 
unreasonably  restricted  in  his  cross-examination  of 
the  Appellees.  We  have  examined  the  record  and  find 
that  in  two  or  three  instances  the  trial  court  sustained 
objections  to  questions  asked  by  Appellant  on  cross- 
examination  where  it  would  not  have  been  improper 
to  permit  the  questions  to  be  answered  but  further  in- 
vestigation shows  that  through  subsequent  questions 
and  answers  the  information  desired  by  the  Appellant 
was  secured  so  that  the  rights  of  the  Appellant  were 
not  prejudiced  by  the  rulings  of  the  Court.  The  lati- 
tude on  cross-examination  is  largely  within  the  dis- 
cretion of  the  trial  court.  A  witness  may  be  cross- 
examined  as  to  his  direct  testimony  in  all  its  bearings 
and  as  to  whatever  goes  to  explain,  modify  or  discredit 
what  the  witness  has  stated  in  his  first  examination. 
Chicago  City  By.  Co.  v.  Creech,  207  111.  400.  In  our 
opinion  the  rulings  of  the  Court  on  objections  to 
cross-examination  were  substantially  within  correct 
rules  of  evidence  and  since  the  Appellant  procured 
the  information  desired  in  succeeding  questions  and 
answers  there  was  no  serious  error  committed.  We 
concede  that  in  cases  where  fraud  is  charged  great 
latitude  is  shown  on  cross-examination  but  where  there 
is  little  or  no  evidence  of  fraud  proven  on  the  trial  of 
the  case  such  as  are  shown  by  the  circumstances  sur- 
rounding the  transactions  in  this  case  there  was  no  such 
restriction  shown  on  cross-examination  as  to  constitute 
error. 

It  is  next  contended  by  the  Appellant  that  the  trial 
Court  erred  in  giving  certain  instructions  to  the  jury 
on  behalf  of  Appellees  with  reference  to  the  effect  of 
transfers  or  conveyances  without  including  (a)  "Good 
faith"  clause,  or  by  failure  to  insert  language  to  show 
that  the  transaction  was  or  should  have  been  free  from 
fraud.  The  instructions  complained  of  appear  to  have 
stated  correct  principles  of  law  and  are  not  peremp- 
tory in  their  nature.  In  support  of  Appellants'  posi- 
tion he  cites  the  case  of  Grieb  v.  Caraker,  57  111.  App. 
678.    The  instruction  given  in  that  case  was  a  peremp- 
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tory  instruction  to  find  for  the  claimant  upon  a  set 
of  facts  set  forth  in  the  instruction.  In  such  an  in- 
struction it  is  necessary  to  set  forth  every  essential 
element  of  the  proof  in  order  to  tell  the  jury  to  find 
for  the  Plaintiff,  and  therefore  the  failure  to  include 
the  question  of  good  faith  was  held  to  be  error.  It  is 
also  significant  that  in  that  case  the  issues  were  con- 
tested and  the  evidence  conflicting  on  the  question  of 
fraud  and  it  was  essential  that  the  jury  be  accurately 
instructed  as  to  the  law.  In  the  present  case  there  is 
hardly  a  semblance  of  proof  in  support  of  the  charge 
of  a  fraudulent  conveyance.  The  testimony  shows  the 
transactions  between  the  father  and  son  and  the  bank 
to  have  been  the  ordinary  and  orderly  business  course 
followed  in  matters  of  similar  character.  There  is  no 
testimony  in  the  record  casting  any  suspicion  upon  the 
bona  fides  of  the  indebtedness  to  the  bank,  the  signa- 
ture of  the  son  upon  the  notes  or  upon  the  execution 
of  the  chattel  mortgage  for  the  protection  of  the  son 
for  his  endorsement. 

The  Appellant  further  complains  of  the  refusal  of 
the  Court  to  give  certain  instructions  offered  on  the 
part  of  the  Appellant.  As  an  example  he  asked  for 
the  following  instruction: 

"That  clearer  proof  is  required  to  sustain  the  va- 
lidity of  a  chattel  mortgage  where  the  parties  thereto 
are  parents  and  child  than  where  the  parties  are  in 
no  way  related  to  each  other." 

This  instruction  is  not  prefaced  in  any  manner  by 
the  statement  that  a  conveyance  between  father  and 
son  is  not  in  and  of  itself  fraudulent  and  might  tend 
to  mislead  the  jury.  The  other  instructions  refused 
on  the  part  of  the  Appellant  are  subject  to  similar 
criticism.  Appellant's  instructions  numbers  1  and  2, 
presented  to  the  jury  the  question  of  defrauding  the 
right  of  creditors.  We  cannot  find  that  the  instruc- 
tions were  harmful  or  prejudicial  to  the  Appellant. 

The  Appellant  also  insists  that  the  verdict  is  con- 
trary to  the  weight  of  the  evidence.  It  is  the  judgment 
of  this  Court  that  the  evidence  fully  supports  a  ver- 
dict finding  issues  for  the  Appellee.  As  heretofore 
stated  in  this  opinion  the  testimony  of  Ferd  A.  Luther, 
the  president  of  the  First  National  Bank  of  Piper 
City,  Sam  Stadler,  the  mortgagor,  and  Raymond  Stad- 
ler,  the  mortgagee,  relates  the  history  of  an  indebted- 
ness carried  by  the  said  bank  for  a  long  period  of 
years.  A  criticism  by  the  bank  examiners  of  the  line 
of  credit  extended  to  Sam  Stadler,  the  effort  by  the 
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bank  to  reduce  the  amount  of  indebtedness  and  to  se- 
cure additional  surety  and  collateral,  the  procuring 
of  the  signature  of  Raymond  Stadler  to  help  his  father 
who  was  in  financial  difficulties,  the  making  and  de- 
livery to  Raymond  Stadler  the  chattel  mortgage  note 
and  chattel  mortgage  to  protect  him  for  acting  as 
surety  and  finally  the  delivery  of  such  note  and  chattel 
mortgage  to  the  bank  as  additional  security  to  the 
Sam  Stadler  indebtedness.  All  of  these  items  of  testi- 
mony were  competent  to  submit  to  a  jury  as  to  the 
bona  fides  of  the  transactions  between  the  father  and 
son  and  the  bank.  As  against  this  testimony  there  is 
only  the  fact  that  Sam  Stadler  and  Raymond  Stadler 
and  Ferd  A.  Luther  were  related,  the  entry  of  the 
judgment  by  the  receiver  of  The  Commercial  National 
Bank  of  Chatsworth  in  Livingston  County,  in  1931, 
the  assignment  of  said  judgment  to  the  Appellant  in 
August  of  1937,  the  issuance  of  the  execution  upon  said 
judgment  and  the  levy  upon  the  personal  property  of 
Sam  Stadler  by  the  Sheriff.  While  it  is  true  that  trans- 
actions which  take  place  between  closely  related  par- 
ties should  be  more  closely  scrutinized  than  transac- 
tions between  strangers  yet  the  fact  that  the  relation- 
ship in  itself  is  not  sufficient  to  set  aside  a  conveyance 
unless  there  is  some  evidence  of  fraud  connected  with 
the  transaction. 

The  other  questions  raised  by  the  Appellee  in  sup- 
port of  the  judgment  are  not  necessary  for  the  con- 
sideration of  this  case  in  view  of  the  conclusions 
reached  by  this  Court  in  this  opinion.  The  judgment 
of  the  County  Court  of  Ford  County  is  therefore 
affirmed. 

Affirmed. 
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Mr.  Justice  Hayes  delivered  the  opinion  of  the 
Court. 

This  is  an  appeal  from  the  decree  of  the  Circuit 
Court  of  Cumberland  County,  denying  the  plaintiff 
(appellant)  the  right  to  foreclose  a  mortgage  against 
the  defendant  (aiDpellee).  In  said  decree,  suit  was  dis- 
missed at  plaintiff's  costs. 

The  complaint  charges  that,  on  the  18th  day  of  No- 
vember, A.  D.  1915,  T.  M.  Chambers,  and  L.  A.  Cham- 
bers, being  indebted  to  the  plaintiff  in  the  sum  of 
thirty  five  hundred  ($3500.00)  dollars,  executed  their 
promissory  note,  of  that  date,  due  in  four  years,  with 
interest  at  the  rate  of  six  percent  per  annum,  and  that 
on  the  next  day, — the  19th  day  of  November,  1915, — 
each  in  their  own  right  as  husband  and  wife,  to  secure 
said  note,  conveyed  to  the  plaintiff,  one  hundred  and 
seventy  nine  and  one-half  (n9y2)  acres  of  land.  The 
said  deed  was  acknowledged  on  January  22,  1916,  but 
not  recorded  until  July  30,  1935.  L.  A.  Chambers,  the 
wife  of  the  defendant,  died  on  the  18th  day  of  July, 
1935,  testate,  leaving  T.  M.  Chambers  sole  beneficiary 
under  said  will. 

The  complaint  further  charges  that  the  said  T.  M. 
Chambers  has  not  yet  paid  all  of  said  $3500.00  note, 
and  that  the  following  credits  appear  on  the  back  of 
said  note,— January  22,  1916— $1,000.00 ;— no  date— 
$500.00 ;  interest  to  March  1, 1920.  The  complaint  also 
charges  that  there  are  five  other  credits  running  from 
April  19,  1926  to  April  1,  1932,  that  have  not  been 
credited  on  the  back  of  said  note  which  should  be,  and 
assigns  as  the  reason  for  non-endorsement  the  fact 
that  the  note  was  not  in  plaintiff's  possession,  due  to 
the  fault  of  the  defendant  and  plaintiff  stands  ready 
to  make  said  credits  on  the  back  of  said  note. 
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In  the  answer  defendant,  first  denies  making  the 
note  in  question ;  second,  denies  making  the  mortgage, 
and  third,  denies  making  any  payment  on  said  note  "or 
mortgage  within  ten  years  prior  to  the  commencement 
of  this  suit,  and  sets  up  specifically  the  Statute  of 
Limitations. 

The  defendant  takes  the  position  here  that  there  is 
no  evidence  for  this  court  to  consider  on  the  appeal, 
for  the  reason  that  the  trial  proceedings  are  not  certi- 
fied to  by  the  clerk  of  the  trial  court,  and  not  incorpo- 
rated in  the  transcript  of  the  record,  but  filed  sep- 
arately, and  that  there  is  no  showing  that  the  report 
of  the  trial  proceedings  was  filed  with  the  trial  court. 

Under  Supreme  Court  Rule  36,  section  2,  the  trial 
clerk  should  make  up  a  record  on  appeal,  by  attaching 
together  all  of  said  records  and  documents  specified 
in  the  praecipe,  and  number  the  pages  consecutiveh 
and  the  same  should  be  arranged  in  chronological 
order. 

In  the  making  up  of  this  record,  this  rule  was  not 
followed.  The  proceedings  at  the  trial  were  bound  up 
separately  and  filed  in  this  court  separately,  but  on  the 
same  date  that  the  record  was  filed.  The  clerk  of  the 
trial  court  included  the  proceedings  at  the  trial  in  said 
case  in  his  certificate.  It  appears  from  the  affidavit 
of  Thomas  M.  Connor  on  file,  that  the  report  of  trial 
proceedings  in  this  case  was  placed  in  the  custody  of 
the  Clerk  of  the  Trial  Court  on  the  18th  day  of  Febru- 
ary, 1938;  signed  by  the  trial  judge  on  the'same  date; 
and  filed  by  the  Clerk  of  said  court  on  said  date.  While 
the  affidavit  of  the  defendant  fails  to  negative  the  mak- 
ing and  filing  of  the  proceedings  at  the  trial,  it  appears 
that  the  proceedings  were  made  and  certified  to  by  the 
Trial  Judge;  filed  with  the  clerk  of  the  court  below, 
and  the  irregularly  of  not  binding  them  together  with 
the  rest  of  the  record,  which  is  a  violation  of  rule  36, 
can  be  corrected  by  this  court  ordering  further  authen- 
tication. Under  section  74,  Chapter  110,  all  matters 
in  the  trial  court  record  actually  before  the  court  on 
appeal  may  be  considered  by  the  court  for  all  purposes, 
but  if  not  properly  authenticated,  the  court  may  order 
such  further  authentication  as  it  may  deem  advisable. 
The  irregularity  in  the  record  is  not  of  such  character 
that  would  justify  this  court  in  refusing  to  review  the 
evidence. 

It  appears  that  in  1904,  the  defendant  T.  M.  Cham- 
bers, his  wife,  L.A.  Chambers,  and  the  plaintiff  Tabitha 
Phillips,— who  was   the   sister  of  Mrs.    Chambers,— 
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bought  the  farm  in  question,  consisting  of  approxi- 
mately 179i/o  acres,  from  W.  A.  Coats  and  Rebecca  A. 
Coats.  A  Warranty  Deed  was  executed  January  16, 
1904,  conveying  said  premises  to  the  defendant,  his 
wife,  and  the  plaintiff  herein,  which  deed  was  recorded 
in  the  Recorder's  Office.  On  the  same  day,  Chambers, 
his  wife  and  sister-in-law,  executed  a  mortgage  back 
to  the  Coats'  for  eight  thousand  six  hundred  fifty 
($8,650.00)  dollars.  Later,  on  July  26,  1913,  Coats  and 
his  wife  executed  a  warranty  deed  correcting  the  de- 
scription. This  deed  was  never  recorded.  It  further 
appears  that  T.  M.  Chambers  and  his  wife  made  a 
contract  with  the  plaintiff  on  the  21st  day  of  March, 
1907,  which  contract  recited  that  plaintiff  had  paid  her 
full  share  of  the  Coats'  mortgage,  and  that  the  balance 
of  said  unpaid  mortgage,  amounting  to  $4,750.00,  was 
owed  by  Chambers  and  his  wife.  The  contract  pro- 
vided, that  if  Chambers  and  his  wife  defaulted  in  the 
payment  of  said  balance,  then  the  plaintiff  would  have 
authority  to  pay  the  same,  and  in  that  event,  Chambers 
and  his  wife,  agreed  to  execute  a  deed  to  the  plaintiff. 
This  contract  was  never  recorded.  The  mortgage  in 
question  was  executed  by  T.  M.  Chambers  and  L.  A. 
Chambers  to  Tabitha  Phillips  on  the  19th  day  of  No- 
vember, 1915,  and  acknowledged  before  a  Notary 
Public  on  the  22nd  day  of  January,  1916,  and  recorded 
on  the  30th  day  of  July,  1935,  covering  an  undivided 
one-half  interest  to  the  land  in  question  and  securing 
a  note  of  $3500.00,  due  in  four  years  with  interest  at 
six  percent.  The  note  is  signed  by  T.  A.  Chambers, 
(rather  than  T.  M.  Chambers),  and  L.  M.  Chambers. 

On  the  question  of  whether  or  not  the  defendant 
T.  M.  Chambers  signed  the  note  and  mortgage  which 
the  plaintiff  seeks  to  foreclose,  it  appears  from  the 
testimony  of  the  plaintiff  that  she  was  present  in  Fitz- 
patriek  's  office, — a  real  estate  man  in  Casey,  Illinois, — 
on  January  22,  1916,  and  saw  the  defendant  and  his 
wife  sign  the  note  and  mortgage  in  question.  On  the 
back  of  the  mortgage  appears  the  certificate  of  the 
Notary  Public  taking  the  acknowledgment. 

George  F.  Shimmel,  a  banker  for  thirty  years  at 
Casey,  Illinois,  who  had  known  the  defendant  for  many 
years;  had  business  experience  with  him  during  that 
time  and  was  acquainted  with  his  signature,  testified 
after  examining  the  signature,  "I  would  say  that  was 
his  signature  on  both  exhibits." 

Mr.  Doit  Young,  testifying  for  the  plaintiff,  stated 
he  lived  at  Casey,  Illinois;  had  been  engaged  in  the 
banking  business  there  for  forty-five  years,  that  he 
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was  acquainted  with  the  defendant  and  familiar  with 
his  signature,  and  that  he  had  seen  him  write  his  name 
on  checks,  deeds  and  documents.  After  examining  the 
note  and  mortgage  in  question,  he  replied:  "Well,  I 
see  I  wrote  that  note  and  mortgage,  but  it  wasn't 
signed  before  me,  but  that  looks  like  his  signature  all 
right ;  if  it  isn  't  his  it 's  an  awful  good  forgery.  That 
applies  to  both,  the  signature  is  the  same  on  both.  I 
would  consider  it  his  signature. ' ' 

The  defendant  testified  that  he  did  not  sign  Exhibits 
1  and  2,  being  the  mortgage  and  note  in  question.  He 
was  the  only  witness  testifying  in  behalf  of  the  defense 
on  the  subject  of  his  signature  to  the  note  and  mort- 
gage. The  only  other  circumstance  in  the  proof  that 
supports  him  is  that  the  note  was  signed  T.  A.  Cham- 
bers instead  of  T.  M.  Chambers.  In  weighing  the 
testimony,  on  this  phase  of  the  case,  it  appears  that 
the  plaintiff  testified  she  saw  the  defendant  sign  both 
instruments.  Defendant  denies  the  signature.  The 
plaintiff  is  supported  by  the  certificate  of  the  Notary 
Public,  who  took  the  acknowledgment,  and  the  two 
bankers'  testimony  that  in  their  judgment  the  sig- 
natures are  of  the  defendant.  These  two  men  appear 
as  disinterested  parties,  with  ample  experience  to  know 
and  judge  the  signature  of  the  defendant,  and  in  this 
instance,  it  appears  the  weight  of  the  evidence  is  with 
the  plaintiff. 

On  the  remaining  branch  of  the  case  which  is 
whether  or  not  the  note  and  mortgage  were  sur- 
rendered by  the  plaintiff  to  the  defendant  in  1921,  and 
whether  or  not  there  were  any  new  promises  to  pay,  or 
part  payments  of  principal  or  interest  thereon,  it 
would  appear  from  the  record  that  up  to  1921,  the 
plaintiff  had  possession  of  the  note  and  mortgage  for 
she  testifies:  "interest  paid  to  1920. — March  1st,  was 
in  my  writing,  made  by  myself. ' '  Plaintiff  then  claims 
she  gave  the  mortgage  and  note  to  her  sister,  the  wife 
of  the  defendant,  so  that  she  could  take  better  care  of 
them.  It  was  in  this  connection  that  defendant  testifies 
he  first  learned  of  the  $3500.00  note  and  mortgage  in 
question,  which  was  at  the  time  he  paid  the  $650.00 
to  Miss  Phillips  in  1921,  and  when  he  got  the  note  and 
mortgage  for  $3500.00  returned  to  him  which  remained 
in  his  possession  until  1931.  He  states  he  kept  them, 
with  other  papers,  in  his  satchel  in  a  garage,  and  that 
in  1931  while  the  sister  of  the  plaintiff  was  at  his  home, 
he  went  to  a  neighbor's,  and  while  he  was  gone,  the 
papers  were  taken  out  of  the  garage  by  the  sister,  Mrs. 
Betsy  Clem.  He  further  testifies  he  has  not  authorized 
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any  payments  to  be  made  on  that  note  and  mortgage 
for  the  last  ten  years  and  that  "he  never  got  any 
money  or  anything  else  of  value,  for  that  note  and 
mortgage."  Plaintiff's  contention  as  to  part  payments 
after  1921  which  were  not  endorsed  on  the  note  was 
supported  by  the  testimony  of  Adistine  Rizor.  Her 
testimony,  however,  is  weakened  considerably  by  her 
being  too  willing  and  always  at  the  right  place  when 
these  payments  were  claimed  to  have  been  made,  and 
does  not  carry  much  conviction.  Taking  the  record  as 
a  whole  and  considering  the  circumstances,  this  note 
and  mortgage  were  in  the  possession  of  the  defendant 
or  defendant's  wife  from  1921  to  1931  and  there  were 
no  endorsements  on  the  back  of  it  and  no  demands 
made  or  claimed  to  have  been  made  by  the  plaintiff 
on  the  defendant  to  pay  principal  or  interest  during 
those  years  and  up  to  1935,  and  that  the  mortgage  was 
not  recorded  until  almost  twenty  years  after  it  was 
executed.  Considering  further  that  Mr.  and  Mrs. 
Chambers  had  no  children;  that  Mrs.  Chambers  died 
testate,  and  gave  everything  to  her  husband;  and  that 
her  sister,  the  plaintiff  herein,  was  unmarried,  it  would 
be  a  reasonable  deduction  that  the  filing  of  this  suit 
and  the  claiming  under  the  mortgage  in  question,  was 
an  after-thought  prompted  by  dissatisfaction  caused 
by  Mrs.  Chambers  leaving  everything  to  the  surviving 
husband. 

We  are  required  to  hold  that  the  weight  of  the  evi- 
dence failed  to  show  any  part  payment  or  any  promise 
on  the  part  of  the  defendant  for  more  than  ten  years 
prior  to  the  institution  of  the  suit,  and  that  the  Chan- 
cellor arrived  at  the  correct  decision.  There  is  nothing 
in  this  record  that  would  warrant  our  changing  the 
decree  entered  by  the  Circuit  Court. 

It  has  always  been  held  that  where  a  decree  de- 
pended upon  the  facts,  and  the  evidence  was  heard  in 
open  court,  the  Chancellor  was  in  a  better  position 
than  a  reviewing  court  by  reason  of  his  opportunity 
to  observe  the  witnesses  and  their  demeanor  while 
testifying,  and  that  unless  a  reviewing  court  could  say 
the  chancellor  had  palpably  decided  the  case  contrary 
to  the  evidence  his  findings  would  not  be  disturbed 
Gray  v.  Solomon,  338  111.  433,  440. 

For  the  reasons  herein  set  forth  the  decree  of  the 
Circuit  Court  is  hereby  affirmed. 

Decree  Affirmed. 
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Mr.  Justice  Hayes  delivered  the  opinion  of  the 
Court. 

Hereafter,  in  this  opinion,  Hershel  Cline,  plaintiff- 
appellant,  will  be  referred  to  as  plaintiff,  and  H.  D. 
Junkin,  and  the  Paris  Hospital,  defendants-appellees, 
as  Defendants. 

This  is  an  appeal  from  the  Circuit  Court  of  Edgar 
County,  by  the  plaintiff,  from  an  Order  dismissing  his 
suit  for  want  of  prosecution,  which  Order  was  entered 
following  the  denial  of  a  Motion  for  Continuance  made 
by  the  plaintiff.  A  Motion  to  set  aside  the  Order  of 
Dismissal,  and  to  reinstate  the  cause  for  trial  was 
likewise  denied.  The  basis  of  the  appeal  is,  that  the 
Trial  Court  abused  its  discretion  in  denying  plaintiff 's 
motion  for  a  continuance  and  refusing  to  set  aside  the 
Order  for  Dismissal. 

The  Plaintiff  charged  in  his  complaint,  that  the  de- 
fendants were  guilty  of  mal-practice  in  taking  care  of 
his  fractured  leg.  The  defendants  denied  the  allega- 
tion of  the  complaint,  and  the  trial  was  had  by  jury 
which  resulted  in  a  disagreement.  The  defendants  then 
moved  for  a  judgment,  notwithstanding  the  failure  of 
a  jury  to  reach  a  verdict.  This  motion  was  denied.  The 
case  was  set  during  the  November  Term,  1937,  to  be 
tried  the  second  time,  for  the  third  day  of  January, 
1938.  The  exact  date  of  the  order  of  this  setting  does 
not  appear  in  the  record,  but,  from  the  affidavit  of  the 
plaintiff  for  continuance,  it  would  appear  that  it  was 
sometime  prior  to  December  23,  1937.  The  plaintiff 
was  represented,  from  the  filing  of  the  suit  until  just 
prior  to  dismissal,  by  C.  A.  Williams,  an  attorney  of 
Casey,  Illinois.  Later  the  plaintiff  employed  additional 
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counsel  consisting  of  Robert  H.  Moore  of  Michigan 
City,  Indiana,  and  Samuel  Moise  of  Gary,  Indiana. 
All  three  lawyers  participated  in  the  first  trial.    The 
first  trial  occurred  during  the  June  Term,  1936.    On 
January  3,  1938,  that  being  the  date  on  which  the  case 
was  again  set  for  trial,  the  plaintiff,  by  one  of  his  coun- 
sel, C.  A.  Williams,  filed  a  motion  for  continuance, 
setting  up,  first:  that  the  plaintiff  was  seriously  ill 
and  could  not  attend  the  trial ;  second,  that  a  material 
witness,  Percy  Williams  was  likewise  ill  and  confined 
to  a  hospital;  and  third,  that  two  of  plaintiff's  counsel 
namely  Moore  and  Moise  had  lately  withdrawn  from 
the  case,  and  that  C.  A.  Williams,  the  remaining  coun- 
sel, needed  further  time  to  procure  additional  counsel, 
he  not  being  able  to  try  it  alone.  This  motion  was  sup- 
ported by  an  affidavit  of  C.  A.  Williams,  plaintiff's 
attorney.    This  affidavit  is  the  only  proof,  shown  by 
the  record,  in  support  of  said  motion  for  continuance, 
and  it  states  that  the  affiant  is  plaintiff's  attorney,  and 
has  been  since  the  institution  of  the  suit;  that  follow- 
ing his  employment,  the  plaintiff  employed  additional 
counsel  of  more  experience  to  aid  in  the  trial,  namely 
Moore  and  Moise,  and  that  affiant  telephoned  and  tele- 
graphed said  plaintiff,  and  Moore  and  Moise  many 
times  in  the  past  week  or  ten  days  to  make  sure  they 
were  ready  for  trial  on  January  3,  1938;  that  Moore 
and  Moise  came  to  Clark  County  on  the  night  of  De- 
cember 23,  1937,  and  had  a  conference  with  affiant 
and  plaintiff,  relative  to  said  trial;  that  certain  dis- 
agreements arose  between  the  plaintiff  and  Moore  and 
Moise  over  the  trial  of  said  cause;  that  thereafter  it 
was  uncertain  to  affiant  what  the  position  of  the  said 
Moore  and  Moise  was  in  said  cause ;  that  affiant  made 
diligent  effort  to  contact  the  plaintiff  by  telephone  and 
by  personal  interview  on  all  of  the  dates  inclusive  from 
December  28th  to  December  31st,  but  that  the  only 
contact  he  could  have  was  by  personal  messenger;  that 
several  messages  were  exchanged  by  that  method  due 
to  poor  telephone  service,  impassable  roads,  and  plain- 
tiff's ill  health,  so  that  affiant  could  not  determine  until 
December  31st,  whether  or  not  said  Attorneys  Moore 
and  Moise  would  assist  said  affiant  in  the  trial  of  said 
cause.    Affiant  was  able  to  reach  Attorney  Moore  by 
telephone  on  December  31st,  and  was  then  advised  that 
Moore  and  Moise  had  withdrawn  as  counsel  in  said 
cause ;  that  on  December  31st,  he  contacted  defendants' 
Attorneys  Cotton  at  Paris,  and  Acton  at  Danville,  by 
telephone,  and  requested  a  continuance.    He  further 
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states  in  said  affidavit,  that  the  plaintiff  could  not 
receive  a  fair  trial  on  January  3,  1938,  for  the  reason 
that  he  had  insufficient,  legal  representation. 

Appellees  contend  in  their  brief  that  the  affidavit 
in  support  of  the  motion  for  continuance,  and  the  affi- 
davits in  support  of  the  motion  to  vacate  the  order  of 
dismissal  cannot  be  considered  by  this  Court,  in  the 
absence  of  a  report  of  the  trial  proceedings,  for  the 
reason  that  the  affidavits  appearing  in  the  record  are 
not  properly  a  part  of  the  common  law  record,  but 
should  be  included  in  the  report  of  the  trial  proceed- 
ings. Appellees  cite  a  number  of  authorities  in  support 
of  their  position,  all  of  which,  however,  are  prior  to 
the  adoption  of  the  Civil  Practice  Act.  The  position 
taken  by  appellees  was  the  correct  one,  prior  to  the 
change  made  by  the  Practice  Act.  Under  section  74  of 
the  Act,  all  distinctions  between  the  common  law 
record  and  the  bill  of  exceptions  on  review  are  abol- 
ished, and  the  act  specifically  provides  that  the  trial 
court  record  shall  include  every  writ,  pleading,  motion, 
order,  affidavit,  and  other  documents  filed  or  entered 
in  the  cause  and  all  matters  before  the  trial  court 
which  shall  be  certified  as  part  of  such  record  by  the 
Judge  thereof,  and  said  statute  further  provides  that 
all  matters  in  the  trial  court  record  actually  before 
the  court  on  appeal  may  be  considered  by  the  Court 
for  all  purposes,  but  if  not  properly  authenticated, 
the  court  may  order  such  further  authentication  as 
it  may  deem  advisable.  Civil  Practice  Act,  Chapter 
110,  Section  74,  111.  Statute,  Bar  Association,  1937. 

To  hold  with  appellees  on  this  proposition,  and  for 
this  Court  to  refuse  to  consider  said  affidavits  on  re- 
view, would  be  to  nullify  the  expressed  provisions  of 
said  statute,  and  this  we  cannot  do,  although  it  is  true 
there  is  no  report  of  the  trial  proceedings  shown  in  the 
record.  The  record  as  it  now  stands  would  indicate 
that  the  only  proof  that  was  before  the  trial  court,  at 
the  time  the  motion  for  continuance  and  the  order  re- 
fusing the  motion  to  vacate  the  order  of  dismissal  was 
passed  on,  was  the  affidavits  included  in  the  record  and 
certified  to  by  the  Clerk. 

Taking  up  the  question  as  to  error  assigned  on  the 
Court's  refusal  to  grant  the  motion  for  continuance 
applied  for  by  the  plaintiff  at  the  time  the  case  was 
called  for  trial,  the  plaintiff  contends  that  the  refusal 
of  said  motion  amounts  to  an  abuse  of  the  Court's  dis- 
cretion. The  exercise  of  this  discretionary  power,  by 
a  court,  is  never  error  unless  it  is  clearly  abused. 
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Corbly  v.  Corbly,  206  111.  App.  527.  Those  who  are  ex- 
perienced in  trial  practice  know  that  in  negligence 
cases,  the  plaintiff  is  eager  to  get  a  setting,  and  the 
defendant  is  inclined  to  hold  back,  and  generally  the 
trial  judge  has  to  assist  the  plaintiff  in  setting  the  case 
for  trial  and  force  the  defendant  to  get  ready  and  try 
it.  In  this  case,  it  had  been  tried  once  and  ended  with 
a  disagreement  of  the  jury.  It  appears  that  during 
the  November  term,  the  plaintiff  had  it  set  for  the 
second  trial  to  be  held  on  the  third  day  of  January, 
1938.  After  a  plaintiff  receives  the  aid  of  the  trial 
court  in  getting  a  definite  date  set,  it  is  then  incumbent 
upon  the  plaintiff  to  bear  the  responsibility  and  show 
due  diligence  in  being  ready,  for  after  he  forces  a  case 
to  trial,  it  is  not  proper  for  plaintiff  to  treat  his  re- 
sponsibility lightly,  or  sit  idly  by,  and  on  the  day  of 
trial,  after  defendant  is  ready  with  his  witnesses,  to 
say  he  doesn't  want  to  go  to  trial  on  that  day,  for  this 
would  not  only  be  unfair,  but  it  would  upset  the  orderly 
conduct  of  the  Court 's  business,  and  amount  to  a  denial 
of  justice  to  the  defendant. 

In  reviewing  the  ruling  of  the  trial  court  on  the 
denial  of  the  motion  for  continuance,  the  record  must 
be  taken  as  it  was  on  the  date  of  said  ruling  by  the 
Circuit  Court.  It  discloses  that  this  was  a  Negligence 
Case,  tried  once,  with  a  disagreement,  and  set  a  second 
time  on  motion  of  plaintiff,  with  ample  opportunity 
for  the  plaintiff  to  get  ready  for  trial ;  that  defendants 
did  get  ready ;  that  the  only  evidence  submitted  by 
plaintiff  in  support  of  said  motion  was  the  affidavit 
of  plaintiff's  attorney,  C.  A.  Williams,  which  is  in  very 
indefinite  and  ambiguous  terms ;  that  there  was  no  affi- 
davit of  the  plaintiff  as  to  his  own  sickness  nor  any 
certificate  or  affidavit  of  the  attending  physician ;  that 
the  only  thing  in  the  entire  affidavit  that  refers  to  the 
first  ground  for  a  continuance, — namely  plaintiff's 
illness,  is :  "And  that  several  messages  were  exchanged 
by  that  method  due  to  poor  telephone  service  and  im- 
passable roads,  and  due  to  plaintiff's  illness  so  that 
affiant  could  not  determine  until  December  31st, 
whether  or  not  said  attorneys  could  assist  in  the  trial. ' ' 
There  is  no  direct  averment  in  the  affidavit  that  the 
plaintiff  was  ill  at  the  time,  but  it  is  stated  therein  by 
way  of  recital.  It  fails  to  state  when  plaintiff  took 
sick ;  how  sick  he  was ;  whether  he  was  confined  to  his 
bed;  whether  the  sickness  was  of  a  degree  of  severity 
to  prevent  his  attending  the  trial,  so  plainly,  on  this 
ground,   the   affidavit   is   not    sufficient.     The    second 
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ground  on  which  the  continuance  was  asked  was  that 
a  material  witness  Perry  Williams  was  ill  and  confined 
to  the  hospital  at  Terre  Haute,  Indiana.   The  affidavit 
of  Mr.  Williams,  plaintiff's  attorney,  does  not  set  forth 
anything  in  support  of  this  ground,  nor  does  the  plain- 
tiff make  any  showing  in  support  thereof.    The  third 
ground  set  up  in  the  motion  for  continuance  is  that 
Attorneys  Moore  and  Moise,  who  had  been  associated 
with  C.  A.  Williams,  had  withdrawn  from  the  case.  It 
appears  from  the  affidavit  that  these  two  lawyers  had 
a  conference  with  the  plaintiff  and  Williams  in  Clark 
County,  on  the  night  of  December  23,  1937,  or,  eleven 
days  before  the  date  on  which  the  case  was  to  be  tried, 
and  that  disagreements  arose  between  those  two  law- 
yers and  the  plaintiff  over  the  trial  of  the  case;  thai 
it  became  uncertain,  at  that  time,  whether  Moore  and 
Moise  would  participate  in  the  trial.    It  appears  that 
plaintiff  had  full  knowledge  and  notice  of  this  situation 
and  that  he  knew  the  case  was  set  for  January  3,  193S 
There  is  nothing  to  show  any  diligence  on  his  part 
from  December  23,  until  January  3.    It  is  apparent 
from  the  affidavit  that  he  kept  himself  away  from 
C.  A.  Williams,  his  original  lawyer  who  was  in  the 
litigation  during  all  the  time,  for  Mr.  Williams  says 
in  his  affidavit  that  he  made  deliberate  effort  to  con- 
tact the  plaintiff  by  telephone  and  personal  interview 
from  December  28  to  December  31.    The  affidavit  of 
Mr.  Williams  further  states  they  made  an  effort  to  get 
an  agreement  for  a  continuance,  from  the  attorneys 
for  the  defendant,  on  the  night  of  December  31.  There 
is  no  showing  made  that  either  the  plaintiff  of  plain- 
tiff's attorney  made  any  effort  from  December  23,  up 
to  the  trial  date  to  engage  additional  counsel  or  that 
remaining  counsel  made   any  effort   to  prepare  for 
trial.    There  is  a  further  statement  in  the  affidavit, 
' '  That  it  is  the  honest  opinion  of  the  affiant  that  plain- 
tiff herein  cannot  receive  a  fair  trial  on  January  3, 
1938,  for  the  reason  he  has  insufficient  representation." 
This,  of  course,  is  a  mere  conclusion  and  expression  of 
an  opinion,  and  no  facts  on  which  it  is  based  are  set 
forth,  while  the  record  shows  that  plaintiff  had  chosen 
him  as  his  original  lawyer  and  that  he  had  participated 
in  the  trial  of  the  case  once.   The  naked,  unsupported 
statement  that  plaintiff  had  insufficient  representation 
is  not  a  justifiable  answer  for  his  lack  of  diligence  in 
having  a  lawyer  available  and  ready  to  try  the  case 
when  reached.  The  foregoing  are  all  the  material  mat- 
ters before  the  trial  judge  when  he  passed  on  the 
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motion  for  continuance,  and  this  Court,  on  review,  has 
to  decide  it  at  the  same  point  in  the  record  as  the  trial 
judge  did.  Although  it  is  true  that  in  the  latter  motion 
to  set  aside  the  order  of  dismissal,  the  affidavits  were 
more  definite,  and  more  facts  were  set  out,  yet  that 
alone  cannot  affect  the  record  as  ruled  on  in  the  first 
instance,  and  from  the  state  of  this  record,  we  cannot 
say  that  the  trial  Court  clearly  abused  its  discretion. 
If  the  Court  was  right  in  denying  the  motion  for  con- 
tinuance, then  it  would  be  improper  to  permit  it  to  be 
forced  to  grant  a  continuance  by  the  withdrawal  of 
counsel  without  a  showing  of  due  diligence  on  the  part 
of  the  plaintiff  to  obtain,  and  have  available,  a  lawyer 
who  was  able,  ready  and  willing  to  try  the  case  on  the 
date  it  was  set  for  trial. 

The  Circuit  Court  being  warranted  in  its  denial  of 
the  Motion  for  Continuance,  it  follows,  as  a  matter  of 
course,  that  it  was  warranted  in  refusing  to  vacate  the 
Order  of  Dismissal,  when  the  plaintiff  failed  to  prose- 
cute his  suit  on  the  date  it  was  set  for  trial. 

There  being  no  reversible  error  in  the  record,  the 
judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  Affirmed. 
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Mr.  Justice  Hayes  delivered  the  opinion  of  the 
Court. 

This  is  an  appeal  from  the  Circuit  Court  of  Logan 
County,  confirming-  a  judgment  that  had  been  entered 
in  the  County  Court  of  said  county,  by  confession,  in 
favor  of  the  plaintiff  and  against  the  defendants,  for 
the  sum  of  one  hundred  seventy  three  and  82/100 
($173.82)  dollars.  After  leave  had  been  obtained  by 
the  defendants  to  open  the  judgment  and  plead,  the 
cause  was  transferred  to  the  Circuit  Court  of  Logan 
County  on  a  petition  for  change  of  venue  by  the  defend- 
ants. As  a  defense  to  said  cause  of  action,  the  de- 
fendants set  up  a  claim  as  a  setoff,  on  account  of  legal 
services  rendered  to  the  plaintiff  by  Burton  A.  Tyler, 
one  of  the  defendants,  who  is  a  practicing  attorney, 
located  at  Mt.  Pulaski,  Illinois.  His  services  were  pur- 
ported to  have  been  rendered  from  the  18th  day  of 
May,  1925,  to  the  31st  day  of  August,  1929.  The  note, 
on  which  judgment  was  entered,  was  dated  June  13, 
1927,  for  the  sum  of  two  hundred  ($200.00)  dollars, 
and  was  payable  September  13,  after  date.  It  was 
signed  by  B.  A.  Tyler  and  K.  E.  Tyler.  There  is  an 
endorsement  on  the  back  of  it,— June  17, 1933— $150.00, 
— of  which  $84.00  is  interest,  and  $66.00  is  principal. 

The  grounds  urged  by  the  defendants  for  the  reversal 
of  the  judgment  are  first ;  that  there  was  a  meritorious 
defense  set  up  by  the  their  setoff;  second;  the  judg- 
ment is  void,  ab  initio,  in  that  the  judgment  and  the 
Power  of  Attorney,  incorporated  in  the  note,  granted 
power  to  confess  judgment  for  the  above  sum  and  in- 
terest, and  that  said  sum  was  $200.00  rather  than 
$173.82. 

Bule  26  of  the  Supreme  Court  provides  that,  if  the 
motion  and  affidavit  to  open  judgment  entered  by  con- 
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fession  discloses  a  defense  on  the  merits  to  the  whole 
or  part  of  plaintiff's  demand,  and  that  he  has  been 
diligent  in  presenting  his  motion,  the  Court  shall  then 
sustain  the  motion  either  as  to  the  whole  or  such  part 
of  said  judgment  to  which  a  good  defense  has  been 
shown,  and  the  case  shall  thereafter  proceed  to  trial. 
It  is  the  position  of  the  defendants  here  that  the  serv- 
ices rendered  by  Mr.  Tyler,  as  attorney  to  the  plain- 
tiff, is  a  good  defense  to  the  judgment  on  said  note, 
but  this  court  has  held  to  the  contrary. 

In  the  case  of  Busse  v.  Mutter  et  al,  295  111.  App. 
101,  this  Court  said:  "A  counterclaim  or  cross  de- 
mand whether  in  the  nature  of  a  setoff,  recoupment, 
cross  bill  in  equity,  or  otherwise  is  not  a  defense  on 
the  merits  to  a  demand  of  one  or  more  plaintiffs 
against  one  or  more  defendants  and  for  that  reason  a 
judgment  will  not  be  opened  up  to  permit  a  defend- 
ant to  file  a  counterclaim."  The  same  rule,  that  a 
counterclaim  is  not  a  meritorious  defense  was  adopted 
in  Stead  v.  Crane,  256  111.  App.  445,  p.  452 ;  Smysor  v. 
Glasscock,  256  111.  App.  29 ;  State  Bank  of  Mansfield 
v.  Stauffer,  201  111.  App.  132;  Boss  v.  Heffron,  40  111. 
App.  652;  Koehler  v.  Glaum,  169  111.  App.  537. 

The  amount  actually  due  on  the  note  was  $173.82. 
The  defendants  contend,  that  the  Power  of  Attorney 
authorized  the  confession  in  the  sum  of  $200.00,  and 
that  the  exercise  of  the  power  for  any  different  amount, 
even  though  it  was  less,  voided  the  judgment.  Their 
contention  seems  to  be,  that  if  the  Power  is  to  be  exer- 
cised at  all,  it  has  to  be  for  the  amount  of  $200.00,  even 
though  that  amount  was  not  due  on  the  note.  The 
Warrant  of  Attorney  expressly  waived  and  released 
all  errors  which  might  intervene  in  the  entering  of 
the  judgment. 

An  application  to  set  aside  or  open  a  judgment  to 
grant  leave  to  plead  is  addressed  to  the  sound  discre- 
tion of  the  Court,  and  calls  for  the  exercise  of  the 
equitable  power  of  the  Court  over  its  own  judgments. 
For  mere  irregularities  or  defects  in  the  proceedings 
the  court  will  not  set  aside  a  judgment  except  where 
a  good  defense  on  the  merits  is  shown,  but  if  the  judg- 
ment is  unjust  and  against  conscience,  it  will  be  opened, 
and  permitted  to  stand  a  security  until  the  case  can  be 
heard  on  its  merits.  Blake  v.  State  Bank  of  Freeport, 
178  111.  182,  183. 

The  entering  of  the  judgment  for  the  amount 
actually  due  on  the  note,  even  though  it  be  for  less  than 
the  amount  of  the  note,  and  less  than  the  amount  au- 
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tkorized  by  the  Power  of  Attorney,  does  not  fall  in 
the  category  of  meritorious  defense  that  would  war- 
rant a  Court  in  opening  a  judgment  and  granting  leave 
to  plead. 

We  find  no  error  in  this  record  that  would  warrant 
a  reversal  of  judgment.  Judgment  of  the  Circuit 
Court  is  hereby  affirmed. 

Judgment  Affirmed. 
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Agenda  No.  30 


Mb.  Justice  Hayes  delivered  the  opinion  of  the 
Court. 

This  is  a  suit  filed  by  the  plaintiff  (appellant) 
against  the  defendant  (appellee)  for  premiums  claimed 
on  a  Workmen's  Compensation  Policy,  issued  by  the 
plaintiff  to  the  defendant.  The  suit  was  originally  \ 
started  before  a  justice  of  the  peace.  There  are  no 
written  pleadings.  It  was  appealed  to  the  Circuit 
Court  and  tried  in  that  court  by  a  jury,  resulting  in  a 
verdict  for  the  defendant  against  the  plaintiff. 

The  defendant  was  located  at  Danville,  Illinois,  and 
engaged  in  the  trucking  business, — doing  business  un- 
der the  name  of  the  "Merchants  Delivery".  His  busi- 
ness was  divided  about  equally  with  short  haul  de- 
liveries where  he  used  light  conveyances  in  and  around 
Danville,  and  in  long  haul  deliveries  with  large,  heavy 
trucks,  which  were  used  to  haul  to  Chicago  and  other 
points  at  a  distance.  The  plaintiff  was  engaged  in  the 
business  of  writing  insurance,  indemnifying  employers 
on  account  of  liability  under  the  Workmen's  Compen- 
sation Act. 

The  only  matter  in  dispute  is  the  classification  under 
the  policy  of  the  employees  of  the  defendant,  and  the 
rate  the  premiums  should  be  figured  at. 

The  defendant  obtained  the  policy  in  question  from 
the  plaintiff  through  their  local  representative  Eugene 
Blary  of  Danville.  At  the  time  of  the  application,  the 
defendant  inquired  of  the  agent  about  the  classifica- 
tion,— as  to  what  was  a  chauffeur  and  what  was  a 
truckman, — and  stated  to  the  agent  that  chauffeurs 
should  be  those  who  went  out  between  eight  and  ten 
hours,  making  short  runs;  and  truckmen,  those  who 
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made  long  distance  runs.  The  agent  replied  that  he 
didn't  know  if  this  could  be  done.  He  later  reported 
to  the  defendant  that  it  could  be  done.  The  defendant 
then  made  his  payrolls  up  accordingly,  making  the 
classification  in  this  way.  These  payrolls  and  pre- 
miums were  sent  to  the  plaintiff  by  the  defendant  each 
month  for  thirteen  months. 

The  plaintiff  contends  that  the  policy  provides  that 
the  classification  and  rates  should  be  in  accord  with 
the  Manual  of  Bates  used  by  the  company,  and  in  force 
when  the  policy  was  issued.  There  is  a  provision  of 
this  kind  in  the  policy.  This  Manual  of  Rates  was  not 
introduced  in  evidence,  nor  was  it  attached  to  the 
policy,  nor  is  there  any  evidence  to  show  it  was  ever 
furnished  to  the  assured.  Plaintiff's  contention  here 
has  to  do  with  the  construction  of  the  contract,  and 
claims  that  the  Manual  of  Rates  is  part  of  the  eon- 
tract,  but  the  only  evidence  offered  in  this  connection 
by  the  plaintiff,  in  the  trial  court,  is  that  of  the  witness 
Ford,  who  is  an  employee  of  the  plaintiff.  This  wit- 
ness states  his  conclusions  as  to  what  is  in  the  Manual 
of  Rates,  and  makes  his  own  construction  on  the  mean- 
ing of  the  terms  thereof.  In  his  testimony  with  refer- 
ence to  the  policy,  rider  and  classification  numbers, 
namely  Truckmans  7219,  and  Chauffeurs  7380,  he  states 
that  7219  is  contract  hauling,  in  either  short  or  long 
hauls,  and  adds  that  this  is  the  ordinary  and  custo- 
mary meaning.  Number  7380  covers  the  merchant  who 
delivers  his  own  merchandise.  He  further  stated  that 
the  National  Council  assigns  the  numbers.  He  had  in 
his  possession  a  manual  which  he  referred  to,  and 
related  his  ideas  on  what  was  contained  therein. 

Now  if  the  Court  is  to  construe  this  policy,  together 
with  its  riders  and  the  Manual  of  Rates,  it  is  necessary 
that  it  pass  upon  the  Manual  of  Rates  in  its  original 
state,  not  upon  the  second  hand  construction  placed 
upon  them  by  Mr.  Ford. 

Taking  the  record  as  a  whole,  we  find  that  the  as- 
sured, at  the  time  of  application,  made  inquiry  as  to 
the  classification  and  rates,  and  the  agent  of  the  com- 
pany afterwards  told  him  that  a  classification  could 
be  made  as  he  requested.  The  assured  and  the  plain- 
tiff placed  the  same  construction  on  the  policy  for 
thirteen  months.  The  name  the  defendant  did  busi- 
ness under,  "Merchants  Delivery"  is  enough  in  itself 
to  give  notice  to  the  plaintiff  as  to  the  character  of  j 
the  defendant's  business,  namely,  delivering  merchan- 
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dise  for  others.  That  policy  itself,  and  the  many  forms 
attached  to  it  are  long-  and  complicated,  and  are 
printed  forms  prepared  by  the  plaintiff. 

Insurance  business  is  highly  competitive.  To  per- 
mit a  company  to  go  out  and  obtain  business  by  rep- 
resenting that  a  classification  and  rate  would  be  a 
certain  price;  and  go  ahead  and  take  premiums  for 
months  thereafter,  and  then  claim  that  the  rate  was 
wrong  and  that  it  should  be  four  times  as  much,  would 
amount  to  a  fraud,  and  to  construe  a  policy  to  have 
that  effect  is  not  favored  by  the  law. 

Where  parties  have  adopted  a  particular  construc- 
tion of  doubtful  terms  or  conditions  of  a  contract  this 
court  will  follow  the  construction  such  parties  have 
themselves  placed  upon  it.  Wright  v.  Loring,  351  111. 
584,  589;  Keifer  Coal  Co.  v.  United  Electric  Coal  Co., 
291  111.  App.  477. 

The  contract  must  be  construed  by  the  court  un- 
less its  meaning  is  so  ambiguous  and  uncertain  as  to 
call  for  extrinsic  evidence  to  ascertain  its  meaning. 
The  court  in  construing  a  contract  should  take  into 
consideration  the  surrounding  circumstances  and 
should  place  itself  as  nearly  as  can  be  in  the  same 
situation  as  the  parties  who  made  the  contract  so  that 
"it  may  view  the  circumstances  as  they  viewed  them 
and  so  may  judge  the  meaning  of  the  words."  New 
York  Hamilton  Corporation  v.  First  Illinois  Company, 
257  111.  App.  125,  129. 

The  plaintiff  bases  his  grounds  for  a  reversal  of  the 
judgment  on  the  classification  contained  in  the  Manual 
of  Rates,  and  this,  not  having  been  introduced  in  the 
record,  we  cannot  accept  in  lieu  thereof  the  conclusion 
of  the  witness  as  to  what  it  contains,  for  with  equal 
force,  the  Defendant  testified  that  the  difference  in 
these  two  classifications  was  not  based  on  contract 
hauling,  but  on  long  and  short  hauls  and  light  vehi- 
cles and  heavy  trucks.  With  the  record  in  this  shape 
the  Court  below,  as  well  as  the  Jury,  were  warranted 
in  adopting  the  classifications  the  parties  themselves 
adopted  over  a  period  of  thirteen  months.  The  Judg- 
ment is  therefore  affirmed. 

Judgment  Affirmed. 
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